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Foreword

The European Union from its very beginning has pursued the goal of equal pay for women and men for
work of equal value. However, notwithstanding all efforts to achieve the goal of equal pay, statistics
show a persisting gender pay gap, of 17.6 % on average for the 27 EU Member States in 2008. Thanks to
the European legislation on equal pay, direct discrimination between women and men as regards pay is
no longer a major problem in the EU. The causes of the gender pay gap are much more complex and
include indirect discrimination, greater difficulties for women in balancing work and private life,
segregation of the labour market, and stereotypes that influence the evaluation and classification of
occupations or the choice of education undertaken by men and women. Progress in closing the gender
pay gap appears to be very slow, and in a number of countries the gender pay gap is even widening
again. Taking into account the fact that the European Union has been taking action in the field for more
than 50 years, this is a disappointing result.

We must significantly improve the situation as regards the gender pay gap. This complex phenomenon
requires a multifaceted approach to address various kinds of inequalities between men and women in
the labour market. The Commission will continue to use all available instruments, both legislative and
non-legislative, to tackle the gender pay gap in the European Union. However, the gender pay gap can
only be effectively tackled by acting on all levels, involving all interested parties, in particular Member
States and social partners, and focusing on all the factors that cause it.

This report by the Commission’s European Network of Legal Experts in the Field of Gender Equality analyses
national policies, initiatives and legal instruments aimed at tackling the gender pay gap in 33 states,
including the current 27 EU Member States, the EEA countries of Iceland, Liechtenstein and Norway, and
the candidate countries of Croatia, the FYR of Macedonia and Turkey. It points to a number of
instruments, legislative and otherwise, with a good potential for combating the gender pay gap. In the
EU’s and Member States’ common endeavour to reduce the gender pay gap it is important that we learn
from the positive actions already implemented by some Member States.

In the Women’s Charter adopted in March 2010, the European Commission has reaffirmed its
commitment to promote equal pay for equal work and work of equal value by working with Member
States to reduce significantly the gender pay gap over the next five years. In its Strategy for gender
equality the Commission will provide a coordinated framework for action across all EU policies to
implement gender equality in general and equal pay in particular.

—

Viviane Reding
Vice-President of the European Commission
Justice, Fundamental Rights and Citizenship
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The Gender Pay Gap in Europe from a Legal Perspective

Petra Foubert®

INTRODUCTION
The gender pay gap: a continuing source of sorrow

Equal pay for men and women for work of equal value has been a concern of the European Union (EU)
from its very beginning. The principle was laid down in the original EEC Treaty of 1957, in Article 119. In
1997, when the founding Treaties were renumbered the first time, Article 119 EEC Treaty became Article
141 EC Treaty. Currently, the principle of equal pay between men and women is embodied in Article 157
of the Treaty on the Functioning of the European Union (TFEU), which entered into force on 1 December
2009.

An important impetus for bringing this principle into practice was provided by Directive 75/117/EEC
(equal pay)? - recently replaced by Directive 2006/54/EC (recast)? - and by the case law of the European
Court of Justice (ECJ).# In particular, the ECJ's findings in the 1970s that Article 119 is directly effective in
both vertical (private person versus public authority) and horizontal (private person versus private
person) relations> proved to be a powerful instrument for enforcing this principle in national courts,
doubtless also with considerable preventive effects. At the national level, the principle of equal pay is, in
general, also fully reflected in the legislation of the 27 EU Member States and the 3 countries of the
European Economic Area (EEA): Iceland, Liechtenstein and Norway.¢ The three candidate countries of
Croatia, the FYR of Macedonia and Turkey have also adapted their legislation to EU standards.

Still, Eurostat data show a persisting gender pay gap, reportedly of 17.6 % on average for the 27 EU
Member States in 2007 and 2008. Progress in closing the gender pay gap appears to be very slow in
general. For Belgium (from 9.5 % to 9.0 % in 2007), Finland (from 21.3 % to 20.0 %), Spain (from 20.2 %
to 17.1 %), Slovakia (from 27.7 % to 20.9 %), Eurostat data covering the years 2002, 2006, 2007 and 2008
(provisional and incomplete) show a light, though steady reduction of the gap. In Austria, the gender
pay gap is stable, at the high percentage of 25.5 %. In Bulgaria, Cyprus, Denmark, Greece, Hungary,
Ireland, Latvia, Malta, Romania, Sweden and the United Kingdom, however, the trend is not clear.
Most of these countries feature average to high gender pay gaps, except for Malta (varying between
2.4 % and 9.2 %) Finally, and contrary to what one would expect, in the Czech Republic, Germany,
Estonia, France, Italy, Lithuania, Luxembourg, the Netherlands, Poland, Portugal and Slovenia the
gender pay gap is even widening again. Most of these countries score average to high for the gender

Prof. Dr. Petra Foubert is Senior Lecturer at the Law School of Hasselt University (Universiteit Hasselt, Belgium) and member

of the Leuven Bar (Belgium).

! The Treaty of Lisbon, signed in Lisbon on 13 December 2007, amended the European Union's two core treaties, the Treaty on
European Union (EU Treaty) and the Treaty establishing the European Community (EC Treaty). The latter has been renamed
the Treaty on the Functioning of the European Union (TFEU).

2 Directive 75/117/EEC on the approximation of the laws of the Member States, relating to the application of the principle of
equal pay for men and women, OJ L 45 of 19 February 1975, p. 19.

3 Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men and women
in matters of employment and occupation (recast), OJ L 204 of 26 July 2006, p. 23.

4 The Treaty of Lisbon has made the ECJ part of the ‘Court of Justice of the European Union'.

5 Case 43/75 Defrenne 11 [1976] ECR 455.

6 The EEA Agreement, which entered into force on 1 January 1994, enables Iceland, Liechtenstein and Norway to enjoy the

benefits of the EU's single market without the full privileges and responsibilities of EU membership.
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pay gap, with Italy (from 4.4 % to 4.9 %), Luxembourg (from 10.7 % to 12.4 %), Poland (from 7.5 % to
9.8 %), Portugal (from 8.4 % to 9.2 %) and Slovenia (from 6.1 % to 8.5 %) as notable exceptions.”

With regard to the fact that the European Union has been taking action for more than 50 years to
defend the principle of equal pay for equal work or work of equal value between men and women, this is
a disappointing result. This explains why the gender pay gap has encouraged several initiatives by the
European Commission in the last few years and continues to be one of the Commission’s great concerns
in the area of gender equality.

Equal pay was a priority mentioned in the ‘Roadmap for equality between women and men 2006-
2010’8 In 2007 the European Commission adopted a Communication examining the causes of the
gender pay gap and putting forward a series of actions to tackle the problem, including, for example, the
increase of care services for children and elderly people and the elimination of gender stereotypes in
education, training and culture.®

In 2007 the European Commission’s Network of legal experts in the fields of employment, social affairs
and equality between men and women (‘Network’)'® published a report on the ‘Legal Aspects of the
Gender Pay Gap'."* The aim of this report was not so much to provide a detailed overview of the national
equal pay legislation, but rather to help reduce the often blurred discussion about the gender pay gap to
its essence and to reflect on the question of how law and legal instruments may help to close the gap.

Given the persistence - and rise in many countries - of the gender pay gap since 2007, the European
Commission felt the need for a new report, to update the information provided in the 2007 report, but
also to further develop it in two specific directions:

- In the first place, the Commission was interested in obtaining better data on the national policies,
initiatives and legal instruments aimed at tackling the gender pay gap in practice.

- Inthe second place, the Commission envisaged an exploration of the potential links between equal
pay and other national labour law provisions.

The Network sent out detailed questionnaires to legal experts in 33 states, including the current 27 EU
Member States, the EEA countries of Iceland, Liechtenstein and Norway, and finally Croatia, the FYR of
Macedonia and Turkey as candidate countries. The country reports that resulted from this
questionnaire round are the basis for the current overview and can be consulted on the website of the
Network, where they have been attached in extenso to the electronic publication of this overview.2

The 33 national reports clearly show that in many countries the gender pay gap is on the political
agenda. Consensus is growing that action ought to be taken. Still, there is disagreement as to how to
tackle the problem. In some countries, however, the gender pay gap is still not an issue that is given
great importance or priority, in terms of urgency, by the Government. This is the case for example in the
FYR of Macedonia, Malta and Turkey, where female participation in the labour market is still very low.
These countries focus on policies to encourage women to enter the labour market, rather than on
policies to address the gender pay gap.

Many of the findings that can be read in the national reports are also confirmed in a very recent
(2010) publication of Eurofound,'? entitled ‘Addressing the Gender Pay Gap: Government and Social
Partners’ Actions’.’#

7 See Eurostat table for the gender pay gap in unadjusted form, available on: http://epp.eurostat.ec.europa.eu/tgm/
table.do?tab=table&init=1&plugin=1&language=en&pcode=tsiem040, accessed 29 April 2010.

8 Communication from the Commission to the European Parliament, the Council, the Economic and Social Committee and the
Committee of the Regions, entitled ‘Roadmap for equality between women and men 2006-2010’, COM (2006) 92 final.

9 Communication from the Commission to the European Parliament, the Council, the Economic and Social Committee and the

Committee of the Regions, entitled ‘Tackling the pay gap between women and men’, COM (2007) 424 final.

10 For more information on the Network, see the European Commission’s website on http://ec.europa.eu/social/
main.jsp?catld=748&langld=en, accessed 3 May 2010.

n This report is available on http://ec.europa.eu/social/main.jsp?catld=641&langld=en, accessed 29 April 2010.

12 See http://ec.europa.eu/social/main.jsp?catld=641&langld=en, accessed 21 June 2010.

13 Eurofound, the European Foundation for the Improvement of Living and Working Conditions (Dublin, Ireland), is a European
Union body, set up by the European Council in 1975, to contribute to the planning and design of better living and working
conditions in Europe.
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The concept of the gender pay gap

The gender pay gap is a rather loose concept, which in some countries has no specific meaning. In many
countries, however, there is agreement on what it stands for. In most countries, the gender pay gap is
defined as the difference between the average pay level of male and female employees, respectively.
The average usually concerns the economy as a whole. If one considers the various sectors of
occupations and industry or the age of the working population separately, there is a considerable
variation in the gap. Similarly, as a rule, the pay gap is larger in the private sector than in the public
sector.

Occupational pensions are not always included in this concept. However, it is obvious that the
‘pension gap’ is a continuation of the pay gap after retirement. This pension gap persists despite the
anti-discrimination provisions in national law in the area of statutory and occupational pensions
(although it must be pointed out that this legislation seems to be rather complicated, non-transparent
and sometimes lacunal).

At EU level, the ‘gender pay gap’ is defined as the relative difference in the average gross hourly
earnings of women and men within the economy as a whole.'s This indicator has been defined as
‘unadjusted’, as it has not been adjusted according to individual characteristics that may explain part of
the earnings difference. Such individual characteristics relate, among other things, to traditions in the
education and career choices of men and women; to gender imbalance in the sharing of family
responsibilities; to the fact that men and women still tend to work in different sectors; to part-time work,
which is often highly feminised, etc.'¢

The above implies that the ‘unadjusted’ gender pay gap - also referred to as the ‘absolute’ or ‘raw’
gender pay gap - comprises both potential pay discrimination and pay discrepancies based on factors
that have nothing to do with discrimination as such, but which may at least explain part of the
difference. The ‘corrected’ or ‘net’ pay gap, by contrast, corresponds with the portion of the pay gap that
cannot be explained, and that, for an important part, is assumingly caused by pay discrimination in the
strict legal sense.

The Dutch Government has explicitly made it clear that in its view the ‘corrected’ or ‘net’ gender pay
gap is not to be equalled to pay discrimination. While ‘pay discrimination’ is a legal concept, the
‘corrected’ or ‘net’ pay gap is the result of a calculation on the basis of several statistical factors, resulting
in an impression of the situation in various sectors of the labour market.'”

For the purposes of this legal report, the national experts were asked to concentrate on the net pay
gap, as this is the portion of the (unadjusted) pay gap that lawyers intend to diminish or even eradicate.
However, it is clear that, sometimes, the line between the unadjusted and the adjusted pay gaps is thin,
as it is connected with the question of how much information one has with respect to the groups of
employees that are being studied. Moreover, as this report also aims at investigating the possible links
with other parts of national (labour) law (e.g. measures regarding leaves, part-time work, a-typical work
arrangements), it can also be seen as an exercise to further move parts of the ‘adjusted’ or ‘net’ pay gap
to the ‘unadjusted’ or ‘absolute’ pay gap, and in doing so make those parts more susceptible to
legislative solutions.

4 This publication is available from the Eurofound website on http://www.eurofound.europa.eu/pubdocs/2010/18/en/2/
EF1018EN.pdf, accessed 26 April 2010.

15 See the website of the European Commission on http://ec.europa.eu/social/main.jsp?catld=684&langld=en, accessed 26 April
2010. Note that some researchers consider the comparison of a median of wages to be more appropriate. In probability
theory and statistics, a median is described as the numeric value separating the higher half of a sample from the lower half.
Reference to a median was made, for example, by the Polish and UK experts.

16 For a slightly more detailed overview of the causes of the gender pay gap, see the European Commission’s website on
http://ec.europa.eu/social/main.jsp?catld=682&langld=en, accessed 26 April 2010.

7 The Dutch Government’s 9th report on Equal Pay (Negende voortgangsrapportage gelijke beloning), submitted to Parliament
on 1 December 2008, TK 2008-2009, 27 099, no. 20, Paragraph 2.3.
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1. THE GENERAL SITUATION IN EUROPE

Many of the 33 experts that filled in the questionnaire have reported an increasing - unadjusted -
gender pay gap. Some experts (e.g. Cyprus, Romania and Spain) have mentioned a gradual downward
trend over the last few years.'® In Cyprus and Romania, such trend has allegedly been triggered by the
introduction of national minimum wages (Romania) or the increase of such minimum wages. The
introduction or increase of minimum wages is said to come to the advantage of occupational categories
in which women are over-represented.

The EU (27) average being 17.6 % in 2007, the differences among the countries studied are large,
varying from a reported unadjusted pay gap of around 10 % in e.g. Poland to a pay gap of around 30 %
in e.g. Estonia.’®

Itis to be stressed, however, that comparisons between countries need to be made with a great deal
of caution. After all, it is not always entirely clear whether the data provided by the different countries
have been collected and processed in a comparable way. Also, the time period covered by the data may
differ among the countries.

However, following the Communication adopted by the European Commission in 2007,2° Eurostat,
in collaboration with Member States, improved the methodology used to calculate the gender pay gap
in the EU. Instead of a mix of various national sources, it is now an EU harmonised source (called
‘Structure of Earnings Survey’) which is used, with the support of comparable national sources for the
yearly estimates. Part of the increase of the gender pay gap since 2007 may not correspond to a real
increase, but may merely be the result of the change in methodology.?!

When comparing different countries, account should also be taken of the different pay concepts
that are being used in the discussion of the gender pay gap.

Denmark, for example, clearly distinguishes between the following concepts:

- narrow income, excluding pension and employee benefits;

- narrow income, including pension and employee benefits but excluding some other wage
components;

- income per paid hour;

- income per worked hour.

When the income per worked hour is measured, the gender pay gap is considerably lower than when

the first three pay concepts are used. The explanation for this difference is that women, more often than

men, receive pay for more hours during which they do not perform work, e.g. due to illness, care

functions, etc.

1.1. Characteristics of the gender pay gap

1.1.1. Lower gender pay gap in the public sector

Nearly all experts have reported a considerably lower gender pay gap in the public sector, as compared
to the private sector. In the Belgian public sector, the pay gap appears to be highest for contractual
workers, who often happen to be women. In Latvia the difference in the gender pay gap between the
public and private sectors is reportedly small. Iceland, Hungary and Sweden were the only countries to
mention a gender pay gap that is higher in the public than in the private sector. In Hungary this

18 Only for Spain, this downward trend is clearly confirmed by Eurostat data. For Cyprus and Romania, the trend is not so clear.
See the Eurostat table for the gender pay gap in unadjusted form, available on: http://epp.eurostat.ec.europa.eu/tgm/
table.do?tab=table&init=1&plugin=1&language=en&pcode=tsiem040, accessed 29 April 2010.

9 These data, reported by the national experts, are confirmed by the Eurostat table for the gender pay gap in unadjusted form,
available on: http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&plugin=1&language=en&pcode=tsiem040,
accessed 29 April 2010.

20 Communication from the Commission to the European Parliament, the Council, the Economic and Social Committee and the
Committee of the Regions, entitled ‘Tackling the pay gap between women and men’, COM (2007) 424 final.

21 See the website of the European Commission on http://ec.europa.eu/social/main.jsp?catld=684&langld=en, accessed 26 April
2010.
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phenomenon could allegedly be related to limited opportunity in the public sector to resort to non-
reported labour and non-reported payment, the use of which is said to be widespread in the Hungarian
private sector.

1.1.2. Age

Age is certainly a significant factor of the pay gap. Generally speaking, the lowest levels of the gender
pay gap are found in the 20-29 age group, at the beginning of both men’s and women'’s professional
careers. The gender pay gap is highest in the 30-49 age bracket. This is the age bracket in which most
women have children and tend to take time off in this respect, while men of the same age continue their
careers and see their pay grow. This is the situation reported in countries like the Czech Republic.
Germany, Belgium and Greece, by contrast, reported the highest level of the gender pay gap in the
higher age brackets (55+ and 60+).

1.1.3. Large differences between sectors
Some sectors of industry feature very high gender pay gaps. Such sectors typically include finance and
insurance, where the average income for both men and women is high. Also in sectors that are, in most
countries, highly feminised (e.g. education, healthcare services and social work) the gender pay gap can
reach high values, although in these sectors pay is reported to be low in general. Greece, however, has
reported that the pay gap is lower in the feminised sectors of banking and tourism (hotels, restaurants)
than in industry.

Quite the opposite happens in sectors that employ very few women, like construction and building,
and mining and quarrying. In these sectors the gender pay gap appears to be very low (reported in e.g.
Belgium, the Czech Republic, France, Germany, Hungary and Norway). Croatia, Hungary and
Slovenia even reported that women are earning more than men in these sectors!

1.1.4. Education and position

Many experts report the largest gender pay gaps for people with lower education on the one hand (e.g.
the Czech Republic, Estonia, Hungary and Poland), and for those with postgraduate education on the
other (e.g. the Czech Republic, Finland, France, Hungary and Poland). These findings indicate the
existence of a ‘sticky floor’ on the one hand, and a ‘glass ceiling’ on the other. The smallest differences
are generally recorded for people with upper secondary education and for those with technical
education. Iceland, by contrast, notes the smallest differentials for women who have completed
Master’s or doctoral studies and Greece for university graduates.

Also the position of the workers seems to play a role. E.g. Belgium, the Czech Republic and Poland
have observed the highest (over 30 %) gender pay gap rate among senior executive officers.
Surprisingly, the Czech report also referred to a study, entitled ‘Gender in Management22 that came to
another conclusion, namely that if the incomes of female managers are looked at more closely, the pay
gap is more or less the same as the average pay gap - some 15 %. The pay gap is said to be lower at the
highest levels of management, whereas in lower management it is said to reach average values.

1.1.5. Influence of low female employment levels
A small gender pay gap is very often connected with lower rates of female employment. This was
reported, for example, by the Polish and Turkish experts.

In Poland only every second woman is employed and usually those who are employed are better
educated and qualified, resulting in employment in higher and better remunerated positions.

2 J. Vlach et al. Gender v managementu Praha, VUPSV 2008, available on http://praha.vupsv.cz/Fulltext/vz_268.pdf, accessed
8 March 2010.
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The Turkish expert also noted that moderate pay discrimination and high selectivity are probably
on par, and that it is also likely that pay discrimination will increase when more women enter the Turkish
labour market.

Malta is another example of a country that combines low levels of female employment with a low

gender pay gap.

1.1.6. Influence of the economic crisis

It is still too early to find out whether or not the economic crisis has influenced the gender pay gap. The
Icelandic report mentions no influence yet in the private sector. However, no comprehensive pay gap
survey has been conducted after the financial collapse of the autumn of 2008. Still, this expert expects
that men’s wages will be reduced, while women’s working hours will be cut. A widening of the pay gap is
also expected in Greece.

1.1.7. Immigrants

The pay gap is said to be wider for immigrants than for nationals. Female immigrants are said to
consequently become the victim of multiple discrimination. This was reported e.g. by the Greek and
Finnish experts.

1.2. From unadjusted/absolute gender pay gap to corrected/net gender pay gap

Most of the countries have conducted studies to try and find out about the main reasons for the gender
pay gap. Recurring explanations include: female part-time work and temporary work, the horizontal and
vertical segregation of the labour market, and women'’s frequent career interruptions. Such explanations
reduce the unadjusted gender pay gap to the corrected gender pay gap. What is left, is allegedly partly
due to discrimination in the strict legal sense (see above, in the Introduction).

1.2.1. Part-time work and temporary (fixed-term) work

In many countries, a large portion of part-time workers are women (reported e.g. in the Belgian, Cyprus,
Dutch, German, Slovakian, Spanish and United Kingdom reports). Quite opposite to this, Romanian
data show that in 2005 the number of part-timers in Romania was approximately equal for women and
men.

A recent Austrian study showed that half of the Austrian women working part time explicitly do so
in order to reconcile work and care for family members. By contrast, only 3 % of the male part-time
workers do so due to childcare obligations. Other men work part time in order to conduct further studies
or training. Most women work part time between the age of 30 and 44, i.e. during their main earning
years, whereas men mainly work part time at the beginning or the end of their professional careers.

The Austrian and German reports also showed a considerable pay gap (about 30 % in Austria and
21 % in Germany, taking into account the gross salary per hour) between part-time and full-time
employees. In Germany, however, this was said to be typical of the private sector, with the public sector
showing a gender pay gap that is mostly independent of the volume of employment.

Such a pay gap is not necessarily the result of directly discriminatory wages, but often a
consequence of the fact that part-time jobs are more frequent in low-paid and highly feminised sectors,
like e.g. the healthcare and cleaning sectors.

Among part-time workers, the gender pay gap is reportedly smaller than when part-timers are
compared to full-timers. The Irish expert even reported that, in some sectors, female part-time
employees earned more than male part-time employees.

Part of the gender pay gap can also be explained by the use of fixed-term contracts, which often
seem to be entered into by (young) women. In Italy, for example, the 2001 reform of the fixed-term

10
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contract increased the options for the conclusion of such contracts.2? In doing so, the number of
employed women increased, but the quality of those jobs appeared to be bad (low pay rates and few
opportunities to change to a regular contract).

1.2.2. Horizontal and vertical segregation of the labour market

Many experts (e.g. Finland, France, the FYR of Macedonia, Norway, Sweden, Latvia and Cyprus)
mentioned gender-based segregation of the labour market as one of the main reasons for the continued
gender pay gap.

On the one hand, women and men tend to predominate in different sectors (i.e. horizontal or
sectoral segregation). Women often work in sectors where their work is lower valued and lower paid
than those dominated by men. Recurrent examples are the healthcare, education and public
administration sectors.

On the other hand, within the same sector or company, women predominate in lower valued and
lower paid occupations (i.e. vertical or occupational segregation, to be connected with the ‘glass
ceiling’). Women are frequently employed as administrative assistants, shop assistants or low-skilled or
unskilled workers. Many women work in low-paying occupations, for example, cleaning and care work.
Women are under-represented in managerial and senior positions.

Horizontal and vertical segregation of the labour market is an area where the line between the
unadjusted and corrected pay gaps is thin. This was also highlighted in the Finnish report, indicating
strong national disagreement about the degree to which segregation-related differentials should be
considered in terms of discrimination. This disagreement has instigated studies on job assessment and
statistics development. Also in other countries (e.g. Malta and, to a certain extent, also the Netherlands)
the importance of gender-neutral job classifications has been indicated as an important instrument to
fight the gender pay gap.

1.2.3. Frequent career interruptions and combination of a profession with family duties

Shorter periods of accumulated professional experience of women, caused by more frequent
interruptions of their career paths due to family-related leave also contribute to the gender pay gap. In
this respect, the Hungarian report indicated that the number of children clearly increases the gender
pay gap in each sector, occupation and level.

It has been suggested that policies to support continuity in women'’s employment could help to
reduce the gender pay gap. In this respect, the extension of statutory maternity leave is said (e.g. in
Turkey) to reinforce traditional gender roles and to counteract continuity in women’s employment. The
Irish report, however, qualified this position by its finding that of all the flexible arrangements only
career breaks are found to reduce the gender pay gap.

The Portuguese report has stressed that, as women still invest more time in (unpaid) work at home
or care tasks, this may work so as to exclude them from benefits related to employment (for instance,
benefits related to the lack of absences despite justification).

2. THE LEGAL FRAMEWORK

A gender pay gap still persists throughout Europe, although most countries have adopted a substantive
number of legislative provisions aimed at tackling it, often incited by EU legislation in the field (see
above, in the Introduction).

It is remarkable that the candidate countries of Croatia, the FYR of Macedonia and Turkey have
known the principle of equal pay for men and women for quite some time and seem to be in full
accordance with EU law, at least from a purely legalistic point of view.

23 Decree No. 368 of 6 September 2001, on the fixed-term contract, implementing Directive 1999/70/EC, published in
0J No. 235 of 9 October 2001, available on http://www.parlamento.it/leggi/deleghe/03276dI.htm, accessed 20 March 2010.
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2.1. Constitutional provisions

Several experts referred to the existence of a general constitutional principle of non-discrimination or
equality. Such a constitutional principle is usually linked to one or more forbidden grounds, like e.g. race,
sex and religion. This is, for example, the case in Cyprus, where the constitution prohibits any direct or
indirect discrimination against any person, on various grounds including sex.

In some national constitutions a separate article is devoted to the equal treatment of men and
women. In France, for example, the principle of equality between men and women was first recognised
in 1946, in the Preamble to the French Constitution. Also the German, Hungarian, Luxembourg,
Macedonian and Slovenian constitutions contain a specific gender equality clause, often on top of a
more general non-discrimination article.

Even the very precise idea of equal pay for equal work or work of equal value has been laid down in
a surprising number of national constitutions (e.g. Finland, Greece, Hungary, Italy, Poland, Portugal,
Romania, Slovakia and Spain).

2.2. Acts of Parliament

In a number of countries, the principle of equal pay for work of equal value for men and women is only
to be found on the level of an Act of Parliament. This is inevitably the case in common law countries with
no written constitution, like the United Kingdom. But also States that do have a constitution, possibly
containing a clause relating to the principle of equal pay for men and women, have adopted legislation
that further implements the equal pay principle.

Sometimes the equal pay principle has been laid down in the Labour Code (e.g. Bulgaria, the Czech
Republic, France, Hungary, Latvia, Lithuania, Poland and Slovakia), or even in the Civil Code
(Liechtenstein).

Sometimes the principle is also to be found in a special equal treatment act, directly aimed at
implementing EU equality directives (see above, in the Introduction). Coverage of those Acts of
Parliament may vary substantially, both ratione personae (employees are usually covered, but sometimes
also service providers, liberal professions, independent workers, etc.) and ratione materiae (e.g.
occupational pensions are sometimes seen as part of ‘pay’ and sometimes they are not).

Some Acts define what should be understood to constitute equal work or work of equal value (e.g.
Hungary, Romania, Slovakia and Sweden), but very often such definition is lacking, thus leaving it all
up to the courts.

In many countries there also exist different Acts for the public and the private sectors (e.g. Austria,
Germany, Luxembourg and Portugal).

3. INSTRUMENTS OF SOCIAL PARTNERS

3.1. Collective bargaining

Collective labour agreements, in particular those concluded on sector level, typically contain minimum
pay standards for the branches of industry covered. As a consequence, they should be looked into
carefully when doing research on the gender pay gap.

3.1.1. Collective labour agreements must respect the equal pay principle

It is clear that the parties to a collective labour agreement have to comply with the equal pay principle,

as laid down in EU law and in various legal provisions (see above, in Section 2 on the legal framework).
This implies that the provisions of a collective labour agreement should be in accordance with the
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principle of equal pay for men and women, and that lacking such accordance, the related provisions will
usually be deemed to be null and void.

That is probably the reason why most collective agreements today do not contain provisions which
are directly discriminatory. However, many national reports highlighted that collective labour
agreements continue to contain provisions with an indirect discriminatory impact on female employees’
pay. Such indirectly discriminatory provisions include job evaluation and pay systems that are neutral on
the face of it, but appear to structurally disadvantage female workers.

3.1.2. Importance of collective labour agreements decreasing

Many national reports (e.g. Austria, Germany, Hungary, Lithuania, the Netherlands and Sweden) put
the importance of collective labour agreements into perspective. These reports referred to the fact that
individual salaries are often individually negotiated far above the bottom lines laid down in the
collective agreements, and to the fact that part of the workforce, typically those in higher positions, may
not be covered by collective agreements.

The fact that the pay gap is largest among employees in better paid quality jobs (see also above, in
Section 1.1.4) shows that the lack of coverage by collective agreements might indeed have a negative
impact on the gender pay gap. In Greece, for example, it is feared that the recent weakening of national
general collective agreements fixing national minimum standards will again widen the gender pay gap.

3.1.3. Collective negotiation structure reproducing the gender pay gap

The Norwegian and Swedish reports also indicated that the collective negotiation structure itself is an
element which reproduces differences in men and women’s pay. As negotiations are conducted on
sector level, sectors dominated by women seem to be at a disadvantage when it comes to negotiate
good pay rates. The Austrian and Romanian reports also stressed the importance of cross-sector
comparison of collective agreements and monitoring the implementation of the equal pay principle
through the bargaining mechanism.

An example taken from the Finnish report illustrates that it is not always easy, however, to try and
break through the collective negotiation structure. The judiciary, in particular, is not always prone to
approve of experiments in that respect.

The Finnish case concerned the negotiation of a municipal collective agreement. One particular
trade union was especially dissatisfied with the promised pay rise and managed to achieve for its
members a better collective agreement than other unions in the field of healthcare. The Equality
Ombudsman participated in the conciliation negotiations and in concluding the collective agreement.
The Chancellor of Justice, who supervises the legality of the acts of authorities, received a complaint
stating that the collective agreement as restricted to the members of that one union was discriminatory,
because other employees performed equal work under other collective agreements for smaller pay. The
Assistant Chancellor of Justice confirmed that the collective agreement violated the prohibition of
discrimination, on the ground of trade union membership. While the issue at hand was firmly rooted in
the gender pay differentials in the municipal sector, it was treated as a matter concerning discrimination
on the basis of trade union membership.24

3.2. Measures inducing/obliging social partners to address the gender pay gap

Directive 2006/54/EC (recast) provides that the EU Member States shall, in accordance with national
traditions and practice, take adequate measures to promote social dialogue between the social partners
with a view to fostering equal treatment, including, for example, through the monitoring of practices in
the workplace, in access to employment, vocational training and promotion, as well as through the

24 Decision 11.01.2010 Dnro OKV/1333/2007 by the Assistant Chancellor of Justice Mikko Puumalainen.
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monitoring of collective agreements, codes of conduct, research or exchange of experience and good
practice.?s

Notwithstanding the above provision, the vast majority of the 33 countries questioned have no
legal measures in place yet that induce or oblige the social partners to actively address the gender pay
gap in collective agreements.

Generally speaking, the social partners are said to oppose to the idea of governmental intervention
in this respect (e.g. Belgium). If, in a very limited number of countries, the social partners are encouraged
by law to adopt measures to tackle (pay) discrimination, such measures are found to be very general and
vague (e.g. Romania).

A notable exception to the above is the French Génisson law of 9 May 2001, which has introduced
an obligation for the social partners to negotiate on occupational gender equality.26 Another law of
23 March 2006 specified that the gender pay gap must disappear by 31 December 2010.

3.3. Other practices of social partners aimed at tackling the gender pay gap

Given among other things the current employment crisis, the gender pay gap does not appear to be a
priority target for the social partners’ actions (reported in e.g. Belgium, Croatia, the Czech Repubilic,
Poland and Slovenia). It is said that their limited interest in the gender pay gap is usually channelled
into studies, the declaration of principles, awareness-raising programmes (e.g. an annual equal pay day)
and the setting up of substructures (e.g. committees or specific sections within employers’ and
employees’ organisations) devoted to gender equality issues including equal pay, rather than into
concrete legal action (reported in e.g. Finland, Germany, Greece, Iceland, Italy, Liechtenstein,
Lithuania, Luxembourg, Malta, the Netherlands and Poland).

A recurring item in a number of national reports, however, is the in-depth examination or
monitoring of collective labour agreements in order to detect discriminatory provisions, among which
provisions that violate the equal pay principle. While one would expect such examinations to be
conducted by government bodies (e.g. an ombudsperson or a national equality body), in some countries
such examinations are conducted by the social partners themselves (e.g. Austria). One may wonder,
however, to what extent such examination can be objective, as it is conducted by the bodies that have
concluded the collective agreements. The results of such examinations are often used for the
development of transparent and non-discriminatory job evaluation systems.

4., INSTRUMENTS SPECIFICALLY AIMED AT EMPLOYERS

Like the social partners, employers are also obliged to comply with the equal pay principle, as laid down
in EU law and in various legal provisions (see above, in Section 2 on the legal framework). This obligation
serves as an indirect way to realise equal pay for men and women in the workplace. After all, the threat
of legal action by individuals and the prospect of significant periods of back pay in the event that they
succeed may incite employers to scrutinise their pay policies on their own initiative.

Apart from this, many countries have adopted legislative instruments that specifically oblige or
encourage employers to address the issue of the gender pay gap in a more active way. Most of these
countries have probably been incited to do so by Directive 2006/54/EC (recast), which asked the EU
Member States to encourage employers to promote equal treatment for men and women in a planned
and systematic way in the workplace, in access to employment, vocational training and promotion. To
this end, employers must be encouraged to provide employees and/or their representatives with
appropriate information on equal treatment for men and women in the organisation at appropriate

25 Article 21(1) of Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of
men and women in matters of employment and occupation (recast), OJ L 204 of 26 July 2006, p. 23.
26 See S. Laulom ‘Gender Pay Gap in France’, European Gender Equality Law Review (1/2009) p. 8.
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regular intervals. Such information may include an overview of the proportions of men and women at
different levels of the organisation; their pay and pay differentials; and possible measures to improve the
situation in cooperation with employees’ representatives.?’

4.1. Measures relating to statistics

Several countries (e.g. Austria and Denmark) have installed a system that, on certain conditions, obliges
employers to deliver gender-specific pay statistics - often on a regular basis — to the competent
authorities.

In Denmark, the employer can obtain such gender-specific wage statistics free of charge (i.e. at the
expense of the Ministry of Employment) if he chooses to use the statistics produced by the Statistical
Bureau. If, however, the employer prefers to use a different statistical method, he will have to do so at his
own expense.

In Austria, employers who do not deliver the required statistics are publicly named on the
homepage of the Federal Ministry for Women's Affairs. However, this sanction is reportedly not very
deterrent.

4.2, Measures relating to transparency of pay

Many experts have reported a deeply rooted (cultural) taboo regarding the release of information about
wages of other people (e.g. Belgium, Malta). Former communist countries, like Hungary and Lithuania,
have even reported a move back to extreme caution with regard to the release of information about pay
from the beginning of the shift to a market economy.

From a legal point of view, information regarding pay is often considered to be private/confidential
information under national data protection and privacy legislation. As a consequence, such information
generally cannot be released by employers, and neither can employees be obliged to do so. Employees
may even be contractually obliged not to inform other employees about their pay (reported e.g. by the
Czech Republic, Latvia and Slovakia). In Poland, the legality of such contractual non-disclosure clauses
is also based on the Law of 16 April 1993 regarding unfair competition.22 Iceland, by contrast, has
recently adopted legislation that explicitly allows employees, upon their choice, to disclose their pay
terms.

The taboo regarding the release of information on pay appears to be greater in the private than in
the public sector, where the publication of uniform (but still anonymous) pay scales seems to be
common (reported e.g. in the Netherlands and Norway). When the ban on releasing pay information is
loosened, it always seems to happen in the public sector first (e.g. Latvia). Estonia, by contrast, has
reported the exceptional situation that the national pay system in the civil service is not transparent.
Although all positions in the civil service are in theory ranked according to fixed salary scales (generally
with low pay),? in practice, civil servants in higher positions often earn salaries that are several times
higher. It is clear that different components of the salary are used ‘creatively’ to move away from the
salary scales. Although the Estonian Gender Equality and Equal Treatment Commissioner has recently
decided that such composition of salaries has at least in one case led to discriminatory treatment,° this
has not yet led to a more widespread analysis of salaries in the public sector.

The idea being that a right to disclosure is vital to enable an individual worker to bring a successful
equal pay claim, a number of countries have installed the compulsory delivery of an (anonymous) report

277 Article 21(3) and 21(4) of Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and occupation (recast), OJ L 204 of 26 July 2006, p. 23.

28 JoL 1993, n° 47, item 211, with amendments.

22 Wages of Estonian civil servants are regulated by the Civil Service Act, State Civil Servants Official Titles and Salary Scale Act
and Government Regulation No. 182 of 30 December 2008 on Remuneration of State Civil Servants.

30 H. Rudi Ministeerium tegi palka makstes naisametnikule liiga (Ministry violates rights of female employee in remuneration) -
Postimees, 24 August 2009, available on: http://www.postimees.ee/?id=155601&print=1, accessed 24 August 2009.
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showing salaries paid to both women and men, but often also enumerating other elements like the
placement of women and men in different jobs, an analysis of the job classification system, pay and pay
differentials of women’s and men'’s jobs. Such reports may be examined by a monitoring body, and must
sometimes be published and/or delivered to workers’ representatives as well. In e.g. Austria, Finland,
France, Italy, Norway and Sweden, such reporting systems have already been introduced.

In some countries, a public authority has been given the right to require from the employer the
release of specific pay information on a more ad hoc basis, so as to enable an employee to bring a
successful equal pay claim. This is, for example, the case in the Netherlands, where the Equal Treatment
Commission has the power to ask the employer to disclose all necessary pay information as soon as
someone has brought a claim in court. In Greece, the Data Protection Authority (HDPA),3" relying among
other things on the principle of equal treatment, has held that the employer must supply a worker with
other workers’ personal data, when he/she needs them for the review of his/her own assessment by the
employer.32

4.3. Measures regarding public procurement

Although public procurement procedures offer an ideal opportunity for governments to force bidders to
comply with the equal pay principle, it appears that only a very limited number of countries have
actually made use of this opportunity.

Austria seems to be one of the few countries that have some limited experience in this respect. Also
Norway and the United Kingdom seem to be on their way of introducing legislation that uses public
procurement to tackle the gender pay gap.

As there is a great deal of uncertainty about the conformity with EU and national procurement law
of the use of public procurement to tackle the gender pay gap, some experts have called for a ‘toolbox’
or a list of measures that are definitely in conformity with EU law and that could assist the national
authorities (see the Austrian and the United Kingdom reports).

Many experts have linked the absence of any attention for the gender pay gap in public
procurement law to a manifest lack of genuine political will (e.g. Iceland and Hungary) or complete
ignorance regarding the possibilities of tackling the gender pay gap through public procurement law
(e.g. Lithuania).

Notwithstanding the fact that there is very little attention for the gender pay gap in public
procurement law, several experts (Germany and Hungary) highlighted that, even under the current
legislation, there are certainly possibilities for the tender announcer to include — by way of so-called
‘social criteria’ - requirements regarding equal pay in the announcement. Also, in Spain there seems to
be a possibility to take into account gender-friendly wage policies when comparing several competing
bidders.

4.4. Measures regarding the adoption of equality plans/strategies

Sometimes large employers33 are obliged by law to adopt policy instruments that define how gender
equality, including pay equality, will be achieved in the company. Such instruments are known by
different names like ‘pay mapping’ (Finland), ‘equal opportunity plans’ (Hungary), ‘gender equality
programmes’ (lceland), ‘equality plans’ (Spain) or ‘action plans’ (Sweden).

An interesting initiative may be found in Germany, where national legislation grants employees
affected by discrimination a right of appeal to a competent unit within the company. This right
corresponds with the employer’s duty to establish such a body. Complaints have to be examined and

31 The HDPA is an independent authority which issues opinions and recommendations on data protection and imposes
administrative sanctions for breaches of data protection legislation.

32 HDPA Decisions Nos. 1/2008 and 35/2008: http://www.dpa.gr/portal, accessed 25 March 2010.

33 It depends on the national law which employers are to be considered as a ‘large employer’.
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the employee has a right to be heard and to be informed of the results of the considerations. This
complaint procedure is no condition for bringing a court claim and the rights of worker representatives
remain unaffected. The effectiveness of the procedure still remains to be established.

4.5. Other measures encouraging employers to fight the gender pay gap

The 33 national reports enumerated a wide variety of measures that serve to encourage - as opposed to
oblige — employers to fight the gender pay gap.

Such measures include, for example, the possibility for the employer to order an equality audit. In
this respect, the German, Luxembourg and Liechtenstein reports have referred to Logib,3* a tool
originally developed in Switzerland, allowing companies to statistically analyse their salary structure to
identify gender pay gaps. This tool is generally being presented to the employers by the national
governments.

Other measures that have been introduced in a number of countries include the governmental
award of labels like ‘best female workplace’ or ‘family-friendly workplace’ (e.g. France, Hungary and
Spain), and financial incentives like the Greek ‘equality prizes'.

Also, brochures and official awareness-raising campaigns targeted at employers are often
mentioned among the instruments that are specifically aimed at employers. Such awareness-raising
campaigns include initiatives promoting female entrepreneurship.

5. OTHER INSTRUMENTS TO CLOSE THE PAY GAP
5.1. Instruments that may assist individuals to establish pay discrimination

5.1.1. Shifting the burden of proof

Because an employee normally does not have access to the information necessary to bring a successful
equal pay claim (i.e. information about the pay of persons who perform the same work or work of equal
value), shifting the burden of proof to the opponent (i.e. the employer) is indispensable.

Such reversal of the burden of proof, imposed upon the EU Member States by Directive 97/80/EC35 -
as recently replaced by Directive 2006/54/EC (recast)3¢ — implies that the claimant only needs to establish
facts from which it can be presumed that there has been discrimination. Then it is for the defendant (i.e.
the employer) to show that no discrimination has taken place, either because there was no different
treatment of men and women or because the unequal treatment was justified.

In Greece, the rule on the reversal of the burden of proof was included in legislation transposing
Directives 97/80 and 2002/73, but was not laid down in the procedural codes, as recommended by the
Greek Council of State.3” As a consequence, this rule is mostly unknown in Greece, and hence not
applied.

In Italy, the first evidence of discrimination can also be given by statistical data. Also the German
judiciary has slowly started to accept statistical evidence on the distribution of men and women in
different levels of positions to prove discrimination.38

34 Logib stands for ‘Lohngleichheit im Betrieb'.

35 Directive 97/80/EC on the burden of proof in cases of discrimination based on sex, OJ L 14 of 20 January 1998, p. 6.

36 Directive 2006/54/EC on the implementation of the principle of equal opportunities and equal treatment of men and women
in matters of employment and occupation (recast), OJ L 204 of 26 July 2006, p. 23.

37 See Council of State opinion No. 348/2003 on the legality of the draft decree transposing Directive 97/80.

38 See State Labour Court (Landesarbeitsgericht, LAG) Berlin-Brandenburg, 15.5a.517/08, Streit (2009) pp. 22-33. For a discussion
of the judgment see J. Heyn & G. Meinel ‘Riickenwind fir Diskriminierungsklagen, Die Entscheidung des LAG Berlin-
Brandenburg vom 26.11.2008', Neue Zeitschrift fiir Arbeitsrecht (NZA) 2009 pp.20-23. But also compare LAG Berlin-
Brandenburg, 2.5a.2070/08, Neue Zeitschrift fiir Arbeitsrecht — Rechtsprechungsreport (NZA-RR) 2009 pp. 357-362, where
statistical evidence was not admitted in the circumstances of the case.
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5.1.2. National equality bodies may help to gather information

Directive 2002/73/EC3® has obliged the EU Member States and the EEA countries to designate national
equality bodies. The tasks of these bodies are the promotion, analysis, monitoring and support of equal
treatment between women and men, including equal pay. They may form part of agencies with
responsibilities at the national level for defending human rights or safeguarding individual rights.40

The Danish expert reported that her country still has not complied with this provision. Denmark
consequently does not have an equality body yet that fully satisfies the EU requirements. In some
countries a specific ombudsperson performs the functions of the national equality body (reported in e.g.
Greece and Latvia).

The tasks and powers of the national equality bodies are very diverse. A typical competence,
however, which is given to the national equality bodies by Directive 2002/73/EC, is the assistance of
victims of discrimination by providing advice, information, etc. in pursuing their complaints about
discrimination. The French national equality body, for example, is in charge of assisting individuals who
turn to it in identifying discriminatory practices and countering them. It provides advice on legal options
and helps to establish proof of discrimination. It also plays an important role in the dissemination of
European concepts related to discrimination. Also the Slovenian equality body helps victims of pay
discrimination by giving them legal advice.

5.2. Instruments that may assist in establishing gender-neutral job evaluation and pay systems

Several experts have reported that national guidelines for the development of job evaluation systems,
pay systems etc. — as a rule - do not contain provisions or instruments directed at supporting the
gender-neutral approach (e.g. the FYR of Macedonia).

A limited number of experts reported moderate steps in the right direction. In Germany, for
example, the Government has provided checklists for examining pay systems and identifying potential
pitfalls for discrimination.

Still another group of countries, with a number of Northern European countries (the Netherlands,
Norway and Sweden) as excellent pupils, seems to already have quite extensive experience with
checklists, software programmes and web-based tools to scrutinise evaluation and pay systems for
compatibility with the non-discrimination principle.

In the Netherlands, for example, reference can be made - among other things - to the ‘Equal Pay
Quick Scan’. This software programme was developed by the Equal Treatment Commission (ETC) and
allows it to analyse the pay data of a company, to see whether an investigation into the pay system of a
company is required. This quick scan was applied by the Labour Inspectorate in an investigation of
several sectors in the second half of 2005. A simplified version of the quick scan was developed in
2007-2008, for the use of individual employers.

In Norway, a white paper recommending the use of pay evaluation as an instrument to achieve
equal pay was already presented in 1997.41 In 1998, the Ministry of Children, Equality and Social Inclusion
developed a set of guidelines for gender-neutral work evaluation.*? In 2005, a governmental pilot project
on the development of a gender-neutral job evaluation scheme was initiated.#* Furthermore, an

39 Directive 2002/73/EC amending Directive 76/207/EEC on the implementation of the principle of equal treatment for men and
women as regards access to employment, vocational training and promotion, and working conditions, OJ L 269 of 5 October
2002, p. 15.

40 Article 1(7) of Directive 2002/73/EC.

41 See: NOU 1997:10 ‘Arbeidsvurdering som virkemiddel for likelenn’: http://www.regjeringen.no/nb/dep/bld/dok/nouer/1997/
nou-1997-10.htm1?id=116322, accessed 21 March 2010.

42 http://www.regjeringen.no/nb/dep/bld/kampanjer/familia/familia-12005/diverse-saker/forsok-med-arbeidsvurdering-som-
virkemid.html?id=536488, accessed 21 March 2010.

43 http://www.regjeringen.no/nb/dep/bld/kampanjer/familia/familia-12005/diverse-saker/forsok-med-arbeidsvurdering-som-
virkemid.htmI?id=536488, accessed 21 March 2010.
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example of a job and pay evaluation scheme is provided in the ombudsperson’s brochure aimed at the
sector for higher education.*

In Sweden, the equality ombudsperson also provides specific tools that may assist in establishing
gender-neutral job evaluation schemes, pay systems etc.#> Reference ought to be made to the pay
evaluation scheme ‘Analys Lénelots’, and a more general tool for gender equality analysis of pay,
“Jamstdlldhetsanalys av I6ner - steg for steg'.

5.3. Monitoring of collective labour agreements, job evaluation systems, etc.

In most countries, collective labour agreements must be deposited with the ministry of labour. This
ministry, however, usually does not have the power to check agreements for compatibility with, for
example, the equal pay principle. This does not mean that there is no monitoring at all of collective
agreements.

As highlighted before (Section 3.3), in some countries collective labour agreements are scrutinised
in order to detect discriminatory provisions, in accordance with the encouragements of Directive
2006/54/EC (recast) (see above, in Section 3.2).

Such examinations are often conducted by a governmental body, usually the national equal
treatment body. This is the case for example in Austria and Portugal.

Monitoring can also be done by research institutions, e.g. universities (Malta).

In some countries monitoring is systematic, in other countries collective labour agreements are
scrutinised on a more ad hoc basis.

5.4. The role of labour inspectorates

Some countries, but not all, know the institution of the labour inspectorate. The labour inspector usually
belongs to the national ministry of employment or social affairs and is - generally speaking - charged
with monitoring compliance with a number of social law provisions. Competences of this institution
may, however, vary substantially from country to country.

In the Netherlands, for example, the labour inspectorate has no tasks with respect to the
enforcement of equal pay legislation, as it is only competent for general labour conditions and not for
the enforcement of the (equal) terms of individual labour contracts. Also in Romania it is rather unclear
to what extent the labour inspectorate is competent with regard to equal pay legislation. In Belgium,
the labour inspectorate’s powers are also quite limited when it comes to equal pay. The Belgian
inspectorate’s jurisdiction depends on penal sanctions whilst the legislative measures implementing the
equal pay principle hardly contain any such sanctions.

In a number of countries, the labour inspectors are clearly competent to intervene when employers
do not respect the equal pay principle. In Italy, for example, labour inspectors can issue an order to stop
the unlawful conduct and allow the employer to discontinue the crime by completing the order and the
payment of an administrative sanction.

Many experts have indicated, however, that labour inspectors — even if they have competences in
the field - are hardly interested in the gender pay gap and that no serious issues are raised through this
mechanism. This seems to be the case in e.g. Bulgaria, France, Greece, Hungary, Italy, Latvia,
Lithuania, the FYR of Macedonia, Poland and Portugal.

In Norway the limited interest of the labour inspectorates is said to be due to the fact that the equal
pay legislation is the responsibility of the equal treatment bodies.

44 www.ldo.no/Global/Brosjyrer%20PDF/Utdanning_handbok.pdf, pp. 42-43, accessed 21 March 2010.
45 The tools mentioned are available from the Equality Ombudsman website (only in Swedish), on www.do.se, accessed
10 March 2010.
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In Greece, the labour inspectorates’ limited interest is admittedly said to be due to understaffing
and lack of material means.

The Portuguese report highlighted that employees very often are not willing to inform the labour
inspectorates of pay discriminatory practices while their labour contract is still in effect. It is clear that
employees may fear retaliation from their employers if they lodged a complaint with the labour
inspector.

Some experts highlighted, however, that the labour inspectors’ poor attention for the gender pay
gap has started to grow (e.g. Slovakia and Spain), which results in a more active approach.

In Slovakia, the labour inspectorate has been monitoring the implementation of the equal pay
principle since the year 2002. In the years 2006 and 2007, reviews were conducted with a special focus
on ‘Determinants of Gender Equality in Industrial Relations’. In 2009 no review with special focus on the
equality of remuneration was planned, but it was implemented within the framework of the general
inspection, the results of which were summarised in the ‘Report on results of labour inspection in the
area “Strengthening of Equal Opportunities - Equal Remuneration of Women and Men for the Equal
Work and for Work with the Equal Value” for the year 2009".

In Spain, the labour inspectorate has drawn up a programme, valid until 2010, for the supervision of
real corporate equality between women and men. For this purpose, the inspectorate has set out equality
guidelines for itself to follow, the aim being to provide a methodology by which a complete external
analysis can be made of issues affecting equal treatment of men and women in the company.

5.5. Special pay policies

As highlighted above (see Section 1.2.2), gender-based segregation of the labour market is one of the
main causes of the continued gender pay gap.

As a consequence, policies aiming at a reduction of the segregation are often prominent in pay
equality policies. Reducing the gender segregation of the labour market has been very slow; while girls
and women have made their way to male branches, especially those that require high education, men
have not entered traditionally female-dominated branches such as education and care - assumingly
because of the low pay in these branches.

In this respect, the Finnish report pointed out an interesting initiative. A recurring governmental
technique in Finland is to earmark an amount of money per year as ‘equality pot’ for municipal
employment pay rises targeted at low-paid highly educated ‘female’ branches.

In Norway, the 2010 collective pay negotiations for the public sector culminated on 27 May 2010 in
a pay rise of 3.3 % for the female-dominated sectors, thus targeting the part of the equal pay problem
that stems from the gender-segregated employment market.

6. PROBLEMS OF ENFORCEMENT OF EQUAL PAY RULES
6.1. Court proceedings

A considerable number of experts have reported that only very few (or even no) claims on gender pay
discrimination make their way up to the competent (regular or administrative) courts (e.g. Austria,
Belgium, France, Croatia, Finland, Greece, Latvia, Liechtenstein, the FYR of Macedonia, Malta, the
Netherlands, Norway, Poland, Romania, Slovakia and Slovenia).

Case law on equal pay issues is indeed very scarce. Explanations for such scarcity are multiple,
including the problematic scope of comparison, the lack of personal resources of the claimant, problems
regarding time limits, limited compensation and sanction possibilities and also lack of trust in the
judiciary.
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Some national experts also referred to the fact that victims of pay discrimination on the basis of sex
are often advised to first try to come to an agreement with their employer (e.g. Bulgaria and the Czech
Republic).

6.1.1. Problematic scope of comparison

It has been indicated above (in Section 4.2) that employees may face substantial difficulties in gathering
information regarding pay of colleagues who perform the same work or work of equal value. A
preliminary question, however, concerns to whom the employee should compare him/herself (i.e. the
‘comparator’). Who performs the same work, or work of equal value? This is one of the most difficult
issues when talking about gender pay discrimination.

In the majority of the 33 countries studied in this report, the scope of comparison in pay
discrimination claims is not laid down in statutory law. This gives a great deal of leeway to the national
courts. Sweden is an exception in this respect, with the 2008 Discrimination Act giving a definition of
what should be understood to be work of equal value: ‘Work is to be regarded as of equal value to other
work, if, on overall assessment of the requirements and nature of the work, it can be deemed to be equal
in value to the other work. The assessment of the requirements of the work is to take into account
criteria such as knowledge and skills, responsibility and effort. In assessing the nature of the work,
particular account is to be taken of working conditions.’#6

Most countries do not accept a hypothetical comparator. An Irish court has stated, for example, that
a claimant must be able to indicate ‘an actual concrete real-life comparator of the other sex’ performing
like work.#” Finding such a real-life comparator, as opposed to the mere hypothetical comparator, proves
to be particularly difficult in highly segregated occupations, where fellow workers of the opposite sex are
rare or even non-existent.

In Italy, however, Article 25 of the Code for Equal Opportunities refers to ‘neutral factors, which
disadvantage more the workers of one sex compared to the workers of the other sex’. No quantitative
elements are necessary anymore and the attention has shifted from the group to the individual. The
discriminatory effect can be merely hypothetical and not yet accomplished. This should facilitate the use
of the ban on discrimination in relation to the issue of the pay gap, as well. In France, the Cour de
Cassation stated in 2009 that the existence of discrimination does not necessarily imply a comparison
with other workers,*8 thus admitting a very broad scope of comparison, possibly also with a hypothetical
comparator.

Courts generally decide that comparisons can only be made within a company. In other words:
comparators can never be found with another employer. This is the case in Bulgaria, Cyprus, the Czech
Republic, Hungary, Ireland, Latvia, Lithuania, Norway, Poland, Sweden and the United Kingdom. In
doing so, the national courts are faithful to the ECJ, which also tends to restrict comparisons to within
the company, the idea being that only in that case the differences in pay can be attributed to one single
source (i.e. the employing company).4?

Cyprus, Ireland and the United Kingdom also allow comparisons with employees working for an
‘associated employer’. In the United Kingdom, the test for this is a corporate one, which requires the
employer companies to have the same ownership.

Within the same company or the same sector, several countries allow comparisons between jobs of
different occupational categories. This is the case, for example, in Iceland, where the Supreme Court has
held that a woman'’s position as manager in the social service sector could be seen as of equal value as a
man’s position as manager in the technical sector of the same municipality.5°

46 Chapter 3, Section 2, second paragraph of the 2008 Discrimination Act (2008:567).
47 ).Budd in Brides v Minister for Agriculture [1998] 4 |.R. 250 on p. 270.

48 Cass. Soc., 10 November 2009, n° 07-42849.

4 Cases C-320/00 Lawrence [2002] ECR |-7325 and C-256/01 Allonby [2004] ECR I-873.
50 Hrd.258/2004.
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Cross-employer, and even cross-sector, comparison in general is still unthinkable in most EU, EEA
and candidate countries. Still, a number of countries have noted developments in this direction. In
Greece, comparisons across organisations or sectors are allowed for workers covered by the same wage-
fixing instrument. Also in Malta, national legislation seems to allow comparisons as wide as the scope of
a collective agreement (company or sector level).

It is clear that collective labour agreements, setting minimum pay standards at sector or company
level, play an important role in restricting comparisons to within the sector or company. In this respect,
the Austrian report indicated that the examination of collective labour agreements, to detect indirectly
discriminatory provisions (see above, in Paragraph 5.3), might eventually also boil down to cross-
employer and cross-sector comparisons. The Austrian experience in particular has shown that cross-
sector comparison of collective agreements can be realised, when sufficient political will between the
social partners is present.

6.1.2. Lack of personal resources of claimants

Very often, employees who are a victim of gender pay discrimination do not have the financial means to
start legal proceedings against their employer. Whilst it is true that some countries have installed bodies
that advise and assist persons upon submission of complaints regarding (pay) discrimination, such
measures do not alter the fact that court proceedings are usually very expensive.

Given the often limited compensation that can be obtained (see below in Section 6.1.4) when a
complaint proves to be well-founded, costs for legal assistance and proceedings certainly have a
deterrent effect (reported e.g. in the Croatian and Hungarian reports).

In a number of countries, pay discrimination claims can be brought on behalf of the employee by
trade unions (e.g. Bulgaria, Croatia, Denmark, France, Italy, Latvia, Portugal, Sweden and the United
Kingdom), ombudspersons, national equality bodies or other organisations, like non-profit entities or
NGOs (e.g. Bulgaria, Croatia, Italy, Latvia, Sweden and the United Kingdom). In this case, the costs are
often borne by these organisations. In the FYR of Macedonia legislation enabling trade unions and
NGOs to represent victims in court is in the course of being adopted by parliament.

Sometimes claims can even be brought on behalf of a group of victims (e.g. Bulgaria, Croatia,
Denmark, Italy and Liechtenstein). The Liechtenstein report highlighted, however, that, in case of a
class action, individuals can only be financially compensated when they each start separate and
individual proceedings to this end.

The German expert considered it to be a great disadvantage that in her country trade unions and
the equality body cannot bring claims on behalf of individuals. Also in Greece the locus standi of trade
unions to pursue claims of employees is very limited.

In e.g. Slovenia and Finland, trade unions and the equality bodies can merely assist victims of pay
discrimination with legal advice.

6.1.3. Time limits
Time limits (prescription periods) may also substantially reduce the number of claims that eventually
reach the competent courts. Prescription periods are extremely diverse in the 33 countries studied.

In Belgium for example, the Employment Contracts Act of 3 July 1978, which applies to an
employee challenging gender pay discrimination, imposes a double time limit: the claim must be
brought within five years from the disputed facts and, in any case, within one year from the effective
termination of the employment contract. For tenured staff members in the public services, the time limit
is — generally speaking - five years from the disputed facts. Relying on the Belgian Protection of
Remuneration Act of 12 April 1965, however, it might be possible to claim compensation for a
discrimination that started at the moment the victim was hired by the employer and continued during
the whole period of occupation, whatever the duration of such discrimination may have been.
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In Latvia, however, the general two-year time limit laid down in the Labour Code is not applicable
to discrimination cases. As regards discrimination, applicants must bring a claim within three months
from the violation of the principle of non-discrimination (equal pay) or from the moment the applicant
learned or should have learned about such discrimination.5' It has been argued many times that such a
brief time limit does not correspond to the EU law principles of equality and effectiveness. Also in Malta
and the United Kingdom the very short prescription periods applicable to equal pay claims have been
criticized.

In many countries there also seems to be discussion as to when the time limit should start to run:
either at the moment the discrimination occurred, or at the moment the victim learned of such
discrimination. In Poland, for example, the Supreme Court seems to have decided that the crucial
moment is the moment when the employee became aware of the discrimination,52 which will
undoubtedly entail difficulties of proof.

6.1.4. Limited compensation and sanctions

Compensation for gender pay discrimination is in most cases composed of the difference with the salary
of the comparator, implying that the highest remuneration is automatically substituted when pay is not
equal. In the Greek report this has been called the ‘levelling up’ solution,>3 the German expert called it
‘Anpassung nach oben’ 54

The number of months for which compensation can be claimed usually depends on the prescription
periods discussed in the previous section (6.1.3). Given the enormous diversity in national prescription
periods, the periods that can be covered by compensation also vary substantially. Some experts
reported that there are no limits to the period that can be taken into account (e.g. the Czech Republic
and France). Croatia and Italy mentioned that the amounts of damages that can be paid are not
capped.

In some countries, national legislation provides for a lump sum compensation. In Belgium, for
example, the victim of pay discrimination may apply for either fixed damages equal to six months’ pay,
or for the compensation of the actual damage, the extent of which must be demonstrated by the victim.

In Austria and Lithuania, pension rights are not taken into account in determining the amount of
compensation or the sanctions. In Hungary, by contrast, the employer has to pay (and also deduct) and
transfer to the social security fund all social security fees that should have been paid in case of lawful
wage setting, thereby correcting the pension entitlement of the employee. Also in the United Kingdom,
missed contributions to pension schemes are allegedly included as an element of pay that is to be
compensated.

In e.g. Cyprus, Iceland, Lithuania and Romania, damages include pecuniary satisfaction to
compensate for moral damages caused to the claimant by the offender.

Sometimes also criminal sanctions are provided by law. This is the case, for example, in Italy. The
Lithuanian report referred to the possibility of imposing administrative fines.

6.1.5. Lack of trust in the judiciary

The Croatian expert also indicated a lack of trust in the judiciary as one of the reasons why very few
gender pay discrimination cases reach the courts. Such lack of trust includes suspicion of corruption
within the courts, but also the belief that the courts simply do not have the capacity to effectively deal
with complex cases like pay discrimination on the basis of sex.

51 Articles 34(1), 48(2), 60(3), 95(2) of the Labour Code (Darba likums).

52 1 PK 242/06.

53 See S. Koukoulis Spiliotopoulos ‘Gender equality in Greece and effective judicial protection: issues of general relevance in
employment relationships’, Neue Zeitschrift fiir Arbeitsrecht Beilage 2/2008, pp. 74-82.

54 R. Winter in: W. Daubler (ed.) Tarifvertragsgesetz, § 1, marginal notes 455 et seq. (with further references) Baden-Baden,
Nomos 2nd ed. 2006.
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Also the Portuguese report referred to the fact that technical notions related to pay discrimination
(e.g. the notions of direct and indirect discrimination, and of work of equal value) remain unclear to
courts and also labour inspectors. The Finnish report voiced similar thoughts with respect to labour
union lawyers and general lawyers, who are said to prefer to handle cases on the basis of ordinary labour
law, and leave non-discrimination law out of the picture.

6.2. Procedures before national equality bodies

As highlighted above (in Section 5.1.2), national equality bodies may have very diverse competences.

Some equality bodies have the authority to hear complaints on gender equality (including equal
pay). The way in which the procedure is organised, and the outcome of the procedure (binding or non-
binding opinions, mediation, etc.) varies from country to country.

In Hungary, for example, the equality body can proceed only in case of violation of the provisions
relating to equal treatment and normally it only acts upon a claim. It has no power, however, to promote
active measures to close the pay gap. If violation of equal pay is found, it can stop the unlawful practice,
and can impose a fine, but it cannot award financial compensation. An interesting additional sanction is
the publication of the final and binding decision on the equality body’s website whereby the employer is
excluded from the qualification of having ‘orderly labour relations’, a precondition of applying for public
money.

Also in Latvia, the national equality body opens investigation cases in response to complaints of
individuals.

In Greece, the equality body opens investigations, but cannot start judicial proceedings. It takes
binding decisions or imposes sanctions, mainly through mediation.

Procedures before the national equality bodies are generally free of charge and bringing the claim is
usually straightforward and not formalistic. Sometimes the claim can even be brought on behalf of the
employee, e.g. by the ombudsperson (e.g. Cyprus). Moreover, the national equality bodies have
substantial know-how in discrimination matters, which makes them particularly well-equipped
institutions to deal with cases of pay discrimination on the basis of sex.

Because of the above-mentioned advantages, the procedure before the national equality body is, in
some countries, a good alternative for bringing the case before the ordinary courts. In Norway, for
example, the procedure before the national equality body is allegedly so efficient that nearly no cases
end up before the courts.

However, some experts (e.g. Bulgaria) have reported a high number of complaints to the national
equality bodies, resulting in a considerable backlog.

Other experts registered very few claims regarding the gender pay gap presented to the equality
bodies (e.g. Luxembourg). In the FYR of Macedonia the equality body was said to be much too passive.
Also in Lithuania, the national equality body reportedly is not very interested in problems of equal pay
for men and women. In Estonia concerns have been expressed about insufficient financial resources and
staff for the equality body to fulfil its competences effectively.

7. RELATIONSHIP BETWEEN THE GENDER PAY GAP AND OTHER PARTS OF LAW

The experts of the 33 countries were asked in particular to check whether other parts of law, e.g. labour
law - other than just those provisions directly connected to equal pay for equal work for men and
women - could influence the gender pay gap. This question was meant to invite the national experts to
think out of the box, and beyond the ordinary boundaries.

As will become clear in the following sections, this question implies that many of the explanations
for the - unadjusted - gender pay gap (see above, in Paragraph 1.2) should be revisited in order to find
out whether the legislation regarding these explanations still reflects discriminatory practices and ideas.
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7.1. Part-time work

Many countries have adopted legislation guaranteeing equal treatment for part-time and full-time
workers, which is in full accordance with the principle of non-discrimination between full-time and part-
time employees as laid down in Directive 97/81/EC (part-time work).>5 Quite contrary to this, one can still
detect legislative measures regarding part-time employees that influence the gender pay gap in an
indirect way.

In Belgium, for example, the courts’ views have recently clashed with regard to the question
whether the notice period and payment in lieu of notice on termination of a part-time employment
contract should be calculated on the basis of the full-time or the part-time remuneration. Generally, the
Belgian courts have refused to see the gender dimension of this issue and its obvious impact on the
gender pay gap.

The Norwegian expert referred to the working hours regulations laid down in the Working
Environment Act of 17 June 2005 (WEA). The specific regulations with regard to part-time work have
resulted in a practice by the employers in the female-dominated health sector, like e.g. hospitals, to work
with many small part-time positions (rather than full-time positions), in order to facilitate shift
work/rotational work and avoid overtime pay. In Norway, it is hard to find comparable male-dominated
professions with an equally high number of part-time positions. According to the Norwegian expert, it is
typical that, with regard to Acts like the Norwegian WEA, the gender perspective is lost. After all, the
WEA does not contain gender equality and equal pay provisions, and seems to work - at least at first
sight — within the gender-neutral context of working hours arrangements.

7.2. Overtime

In recent years, Belgian employers’ organisations have exerted pressure on the Federal Government to
adopt legislation allowing more flexible and cheaper overtime work, the current legislative measures
being too strict and too expensive in their view. The Government has partly met these requests by
reducing taxes on overtime pay. The Belgian expert warned that making overtime easier and cheaper
for employers entails the risk of negatively impacting those workers — mostly women - for whom the
performance of overtime work clashes with e.g. family duties. Their pay will not be increased with
overtime pay and, as a consequence, the gender pay gap will rise.

In Bulgaria, the sectors where women tend to work overtime - i.e. sectors with high female
presence - the remuneration for such overtime work is usually very low. If these women receive
additional pay for overtime work, it is usually part of the grey economy and thus not counted for social
security purposes. Also, the Croatian report pointed out that many women work overtime, in particular
in the trading sector which appears to be dominated by women, but are not paid for it at the increased
rate, as provided by law.

In Greece, part-timers receive additional overtime pay for work in excess of their part-time hours at
a rate that is lower than the full-timers’ rate. They receive the same rate as full-timers only where they
exceed the full-time limits. Also in Latvia, issues on pay for overtime with regard to part-time workers are
not regulated. Whilst, in the nineties, the ECJ defended the position that overtime pay for work in excess
of part-time hours is only due for hours that exceed full-time limits,5¢ more recent case law of the ECJ
seems to be more favourable to part-time workers.5?

In Lithuania, certain groups of women (e.g. pregnant women, women who are breastfeeding,
women raising young children, etc.) are prohibited by law to work overtime without their consent.

55 Clause 4 of the Directive 97/81/EC concerning the framework agreement on part-time work concluded by UNICE, CEEP and
ETUC, OJ L 14, of 20 January 1998, p. 9.

56 Case C-399/92 Helmig [1994] ECR |-5727.

57 Case C-285/02 Elsner-Lakeberg [2004] ECR |-5861.
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7.3. Temporary (fixed-term) work arrangements

In many countries, fixed-term contracts constitute an exception only allowed for explicitly prescribed
reasons. This is in line with Directive 1999/70/EC (fixed-term work) which intended to eradicate abuse
arising from the use of successive fixed-term employment contracts or relationships.>8

Notwithstanding the above-mentioned principle, many countries reported the ‘creative’ use of
fixed-term contracts, which eventually works to the disadvantage of female employees.

Croatia, for example, reported higher abuse of fixed-term contracts in sectors dominated by
women, such as the trading sector. Also in Greece, state schoolteachers employed on a private-law
fixed-term contract - a quite large and overwhelmingly female category - are disadvantaged as to their
pay: e.g. their seniority/length of service is not taken into account for the calculation of their pay, and
they cannot work overtime.

In some countries (e.g. Italy) the more flexible use of fixed-term contracts was allowed in order to
improve female labour market participation. However, allegedly no positive effect from this on the
gender pay gap could be recorded, as we are talking about precarious and low-paid jobs.

7.4. Posting of workers

The United Kingdom highlighted that, in particular in the public sector, the posting of workers, or
contracting-out, has been one of the most significant downward drivers of female pay. Contractors
undercut public sector rates either for all staff or for new recruits.

7.5. Issues related to reconciliation of work and family life

Many national reports referred to the high level of protection of labour law with regard to female
workers, and the negative influence this may have on women'’s pay (e.g. Croatia, the Czech Republic,
Italy, Lithuania, Slovakia and Turkey).

For example, lengthy family-related leaves - although to be welcomed at first sight - eventually
work to the disadvantage of female employees and have a negative impact on the gender pay gap in a
double way. In the first place, the social security benefits (if any) that go along with such leaves -
whatever their amount may be - never reach the level of normal pay (see e.g. the Bulgarian and
Croatian reports). In the second place, the employee faces the risk of receiving lower pay/missing pay
rises from the employer due to the taking up of (lengthy) family-related leaves (reported by the Croatian
and Slovenian experts).

Also, the Irish expert suggested that policies to support continuity in women’s employment could
help to reduce the gender pay gap. She referred to a national report that came to the remarkable,
though somewhat confusing conclusion that of all flexible arrangements only career breaks are found to
reduce the gender pay gap (also see above, in Section 1.2.3).59

The Swedish report indicated that in collective labour agreements, parental pay rights tend to
reflect ‘the need’ of the typical member in the relevant area of the labour market. This said to reinforce
gender segregation in labour markets (making women prefer the public sector) and the gender-biased
‘parental-leave behaviour'. Still, no discrimination in the legal sense is at hand, talking about gender-
neutral rules in different sectors and branches of the labour market.

58 Directive 1999/70/EC concerning the framework agreement on fixed-term work concluded by ETUC, UNICE and CEEP,
OJL 175 of 10 July 1999, p. 43.

59 See the joint report from both the Equality Authority and the Economic and Social Research Institute entitled The Gender
Wage Gap in Ireland - Evidence from the National Employment Survey 2003, published in September 2009 by S. McGuinness et
al., available on http://www.equality.ie/index.asp?locID=105&docID=817, accessed 23 March 2010.
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Croatia also questioned its national ban on night work for pregnant women, except when
approved by a medical doctor and irrespective of the woman’s personal interests.®? As night work is
remunerated better than daytime work, the effect on the gender pay gap is obvious.

A similar question was posed by the Macedonian expert. In the FYR of Macedonia, a female worker
with a child until the age of three cannot be obliged to do night shifts, whilst this only applies to fathers
on strict conditions, e.g. when the mother has left the child. This implies that female workers are more
often in a position to reject highly paid night work, which will negatively affect the gender pay gap. It
even means that, on the family level, parents who want to switch their obligations (because of better
payment of the woman'’s job), cannot do so.

The Turkish report mentioned the legal obligation for large employers to establish pre-school
classes and providing childcare facilities at the employer’s expense. One can easily imagine that such
measures discourage employers from hiring women.

The Italian and United Kingdom experts both highlighted that rules inducing fathers to take up
leaves would be very useful to progressively reduce the gender pay gap. In this respect, it is worthwhile
to mention a project started by the Polish Ministry of Labour and Social Policy on the ‘Reconciliation of
professional and family roles of women and men’. This project involves research and training of
employers and trade unions on new legal opportunities facilitating such reconciliation, including the
2008 law amendment, which allows to cover from enterprises’ social funds the children’s day-care
services organised at the workplace.

7.6. Party autonomy in contract law

Several national experts (e.g. the Netherlands) highlighted that party autonomy in contract law may be
an important cause of unequal pay. It is a well-known fact that women, when negotiating the terms of
their labour contract, are not so keen on getting a salary as high as men'’s. They often prefer to negotiate
about other contractual terms instead (e.g. having the possibility to work flexible hours, or the possibility
to do part of the work at home).

As already mentioned before, however, party autonomy is not absolute as the employer is bound by
legal provisions recognising the principle of equal pay for men and women (see Section 4), and possibly
also by collective labour agreements (see Section 3.1.2).

7.7. Measures to fight unemployment

In many countries (reported e.g. in the Belgian and Greek reports) the number of unemployed women
is higher than the number of unemployed men. As a consequence, measures that fight unemployment
can have an impact on the gender pay gap, and sometimes they may even be targeted at the female
unemployed in particular.

In Greece, for example, measures to combat unemployment include subsidies (funded by the
European Social Fund) to employers for hiring unemployed workers, or to young unemployed for setting
up a business. They favour women directly (by giving them priority) or indirectly (by giving priority to
mostly ‘female’ categories, such as the long-term unemployed or single-family heads).

Also in Bulgaria, Hungary and Italy, women (in particular women with small children) are said to
use measures and special policies to fight unemployment more often than men. Such measures and
policies are often related to ensuring (subsidised) employment, but at a low level of pay (usually at the

60 Note that this is the opposite of what Directive 92/85/EEC (pregnancy) provides in its Article 7: subject to the submission of a
medical certificate, pregnant workers cannot be obliged to perform night work. See Directive 92/85/EEC on the introduction
of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have
recently given birth or are breastfeeding (tenth individual Directive within the meaning of Article 16(1) of Directive
89/391/EEC), OJ L 348, of 28 November 1992, p. 1.
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level of the minimum wage). Thus women more often accept receiving lower pay, which does not
positively affect the gender pay gap.

7.8. Pensionable age and pension systems

As stressed in the Italian report, most pension systems are structured in such a way that they mirror any
differences in women’s working patterns. After all, it is typical of a pension system to create links
between pay and contributions on the one hand, and the amount of pension benefits on the other.

In Bulgaria, women’s pensionable age in the first pillar of social security is still lower than men’s. As
a consequence, the unequal pay reflects directly on their pensions.

In Greece, statutory provisions and internal rules allow dismissal at the pensionable age, which is
still often lower for women than for men. As a consequence, women are deprived of possibilities of
promotion and higher pay and pension. The Supreme Civil Court found these provisions contrary to the
equal treatment principle,5' but the relevant measures remain on the books and continue to be applied.

7.9. Measures regarding seniority/length of service/evaluation

In some countries, collective agreements or other measures provide for allowances for length of service
with an employer (e.g. Greece and the United Kingdom). Length of service often is also a condition for
the calculation of redundancy pay. This is the case, for example, in Greece. Women are clearly
disadvantaged by this system due to frequent career breaks and also atypical work arrangements. Whilst
the Latvian labour legislation requires taking into account the time spent on childcare leave for
purposes of seniority, this does not seem to happen in reality.

The Croatian report referred to a legal rule providing that civil servants who have been absent from
work for more than six months within a period of one year will not be subject to work evaluation,
regardless of the reasons for such absence.62 It is clear that this apparently neutral provision works to the
disadvantage of women’s possibilities of promotion, and consequently also their pay. Moreover, it is also
contrary to the case law of the ECJ.63

7.10. Provisions of family law

The Latvian report was the only one to also focus on family law provisions. The interpretation and
application of the national provisions on guardianship over children after divorce, and the amount of
maintenance payments were said to create serious obstacles for the equal opportunities of women in
the labour market, and for equal pay in particular.

For example, although Latvian civil law provides that every parent has a duty to perform daily care
of his/her child, there is no enforcement mechanism to force an unwilling parent (usually fathers) to
perform his/her duties. In addition to this, due to stereotypical ideas regarding social roles - which are
still widely spread among national courts - it proves to be impossible to obtain an increase in the
maintenance payment with a view to compensate for such unequal sharing of the childrearing burdens.

Generally speaking, one could imagine that many national provisions on guardianship after divorce
still work to the advantage of the mother, which at the same time clearly negatively affects the mother’s
wage-earning capacities. Also here, the obligatory and more evenly shared implication of fathers in
guardianship after divorce could eventually have a positive effect on the gender pay gap.

61 Supreme Civil Court Nos. 85/1995, 449/1999 (Article 5(1) Act 435/1976).
62 Article 82 of the State Officials Act.
63 Case C-136/95 Thibault ECR [1998] I-2011.
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8. SOME GOOD PRACTICES

National instruments to fight the gender pay gap are very diverse. Still, many national experts concluded
that their respective governments are not doing enough.

It is remarkable that many national reports called for more compulsory measures, as mere voluntary
instruments are said to be insufficient.

In this respect, there was a recurring call for legislation obliging employers to publish detailed
information regarding wages paid and other advantages given to employees within the company.
Compulsory reporting systems like the ones that currently exist in e.g. Austria, Finland, France, Italy,
Norway and Sweden, can serve as good practices.

Also the compulsory equal pay plans, to be drafted by large employers in Nordic countries like
Finland, Iceland and Sweden, but also in Spain, were highlighted as good practices.

Since one of the explanations for the unadjusted pay gap is that it is caused by the low wages that
are being paid in highly feminised branches of the public sector, the Finnish government initiative to
earmark an amount of money as ‘equality pot’ meant for municipal employment pay rises targeted at
low-paid highly educated ‘female’ branches is a very good practice that could inspire other countries.
Norway seems to have followed the Finnish example by adopting, in May 2010, a considerable pay rise
in the female-dominated professions of the public sector.

As far as the social partners are concerned, the compulsory negotiations on occupational gender
equality (including equal pay), as imposed by the French Génisson law are exceptional, and can certainly
be called an excellent practice. After all, many countries have indicated that the social partners in their
countries are not interested in the gender pay gap. Compulsory negotiations on the matter thus seem to
be the only way to place the issue on the social partners’ agenda.

Also the systematic and compulsory analysis of all collective labour agreements by an independent
governmental body (e.g. a national equality body) would be a good way to force social partners to take
into account the principle of equal pay for male and female workers. In this respect, Austria and
Portugal can serve as good practices.

A number of national experts also called for measures that oblige men to be more actively involved
in household and childrearing tasks. This would, according to the Italian and United Kingdom experts,
be the only way to fight the gender stereotype that involves the reconciliation of family and work life,
and would eventually also have a positive impact on the gender pay gap. Here, the Polish project on the
‘Reconciliation of professional and family roles of women and men’ could be mentioned as good
practice.

As regards the enforcement of equal pay provisions, several reports stressed the importance of class
action suits, which in many countries are still not available.

Finally, reference should also be made to Austria, being one of the few countries that have - limited
- experience with public procurement as a instrument for fighting the gender pay gap. Many experts
regretted that their governments still do not use this ideal opportunity to force bidders to comply with
the equal pay principle, thus indirectly diminishing the gender pay gap.

9. CONCLUSION

An unadjusted gender pay gap of 17.6 % (EU average in 2007) constitutes a considerable challenge for
the European Commission. This is particularly true, as progress in closing the pay gap appears to be very
slow, with an obvious increasing trend in the pay gap in a substantial number of countries. It is clear that
the average of 17.6 % masks a number of differentiations, which do not only concern differences among
the countries. For example, on a transnational level, the gender pay gap tends to be higher in the private
sector, in the 30-49 age bracket, in particular sectors of industry (e.g. finance, insurance and healthcare),
and for people with either lower education or postgraduate education.
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Parts of the unadjusted gender pay gap can certainly be explained by phenomena like the
disproportionate representation of women in part-time and temporary work, the horizontal and vertical
segregation of the labour market, and women'’s frequent career interruptions. Still, the part of the
gender pay gap that remains unexplained (i.e. the adjusted gender pay gap) continues to be
significant.s4

This disappointing state of affairs has encouraged the European Commission to remain very active
in the area of equal pay for men and women, and to further update and develop its information on the
gender pay gap. In that respect the Commission asked its Network of Legal Experts in the Field of Gender
Equalitys> to send out a detailed questionnaire to the legal experts of this Network. The national reports
cover 33 states (the 27 EU Member States, the three EEA countries and Croatia, the FYR of Macedonia
and Turkey).56 The Commission wanted to obtain better data on the national policies, initiatives and
legal instruments aimed at tackling the gender pay gap in practice, and to explore the potential links
between equal pay and other national labour law provisions.

The answers provided to the questionnaire have clearly shown that in many countries the gender
pay gap is not very high on the agenda of national governments and social partners. Still, the national
legal experts pointed out some interesting instruments (legislative provisions, and other - soft-law and
non-enforceable - measures) targeted at social partners or employers, which definitely contain good
possibilities for combating the gender pay gap.

As far as the social partners are concerned, many national reports have highlighted that collective
labour agreements continue to contain provisions with an indirect discriminatory impact on female
employees’ pay. Such indirectly discriminatory provisions include job evaluation and pay systems that
are neutral on the face of it, but appear to structurally disadvantage female workers. In this respect
national experts have welcomed instruments involving the systematic and compulsory analysis
(sometimes by the social partners themselves) of all collective labour agreements in order to detect
provisions that violate the equal pay principle.

Experts have also presented several measures targeted at employers. The most frequent ones
include measures relating to the compulsory delivery by the employers of gender-specific pay statistics,
measures relating to transparency of pay, and measures regarding the compulsory adoption by
employers of equality plans or strategies. Although public procurement procedures would reportedly
offer an ideal opportunity for governments to force bidders to comply with the equal pay principle, it
appears from the national reports that only a very limited number of countries have actually made use of
this opportunity. There is certainly room for a more proactive policy in the national public procurement
field.

The 33 national experts have also presented a wide variety of other measures aimed at tackling the
gender pay gap. Some of the most interesting measures include those that may assist in establishing
gender-neutral job evaluation and pay systems. Furthermore, a number of Scandinavian countries have
reported novel initiatives trying to remedy the gender segregation of the labour market, through pay
rises paid out of an ‘earmarked’ source and targeted at low-paid and highly feminised branches of the
economy (e.g. healthcare).

The enforcement of equal pay rules is reportedly problematic. Case law on equal pay issues indeed
remains very scarce. One of the explanations is the problematic scope of comparison. Many countries do
not accept a hypothetical comparator and cross-employer and cross-sector comparison is still

64 A. Dupuy, D. Fouarge and B. Buligescu have advanced that, depending on the country studied, the adjusted gender pay gap
is similar, smaller or even larger than the unadjusted gender pay gap. See Development of econometric methods to evaluate the
gender pay gap using structure of earnings survey data, a study carried out by the Research Center for Education and the
Labour Market at Maastricht University, Eurostat, 2009, available on http://epp.eurostat.ec.europa.eu/cache/ITY_PUBLIC/KS-
RA-09-011/EN/KS-RA-09-011-EN.PDF, accessed 23 June 2010.

65 For more information on the Network, see the European Commission’s website on http://ec.europa.eu/social/main.jsp?
catld=748&langld=en, accessed 3 May 2010.

66 The 33 national reports are available on the Network’s website: http://ec.europa.eu/social/main.jsp?catld=641&langld=en,
accessed 21 June 2010.
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unthinkable in most countries. Other explanations relate to the lack of personal resources of the
claimant, problems regarding time limits, limited compensation and sanction possibilities and finally, in
some countries, also the lack of trust in the judiciary.

As hoped for, the 33 national reports also uncovered a number of interesting links between the
gender pay gap on the one hand and other parts of law on the other hand. Some of these links are rather
unexpected, and provide a novel view on the gender pay gap. The link with the posting of workers, for
example, was signalled by only one country, but is without any doubt relevant to many other countries.
The posting of workers, also referred to as contracting out, would be one of the most significant
downward drivers of female pay, especially in the public sector.

Research with regard to the discovery of such unexpected links should be encouraged. As direct
instances of pay discrimination have become rather exceptional in most of the 33 countries involved, the
focus for legal action by both the EU and the Member States should be on the indirect instances of
discrimination, including the unexpected and unattended ones.
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