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Foreword

In the last fifteen years, and as a result of the passing of the Treu Reform
(1997) and the Biagi Reform (2001-2003), Italian Labour Law has undergone
a substantial overhaul. The reform process was a fragmentary and turbulent
one and was marked by sudden changes of direction and social turmoil, which
brought about the assassination of Prof Marco Biagi, immediately after the
presentation of the White Paper on the Labour Market that he drafted.

Today, low rates of employment and labour market dynamism mostly affect
young people and women. Major inequalities in terms of job opportunities are
still prevalent between northern and southern Italy, and traditional phenomena
such as precarious employment, over qualification, and graduate
unemployment are more pronounced.

Low productivity — coupled with major differences between the labour costs
borne by employers and workers’ net income — furthers the improper use of
contractual schemes in atypical and temporary work, quasi-salaried
employment, joint ventures as well as the recourse to contractual arrangements
to ease integration between learning and working, most notably training and
apprenticeship contracts.

Shortcomings in employment services — alongside a failing educational system
which is far from meeting the employers’ needs — produced an attitude on the
part of workers and trade unions towards employment aimed at safeguarding
individual jobs, rather than guaranteeing overall occupational levels. In turn,
this state of play results in increasing levels of dependence on the government
— by way of income support measures which are provided on a permanent
basis — thus discouraging processes such as restructuring, redundancies, and
vocational training. The system of safety-net measures is not designed to




promote access to employment of workers made redundant and their
participation in training or retraining schemes.

Undeclared work in Italy, which is reported to be twice or three times higher
than in other European countries, is indicative of two aspects which are
intimately intertwined. While acknowledging considerable levels of
backwardness and illegality, one might also note the dynamic nature of an
ever-growing society which strives to adapt to sudden changes in the world of
work. Yet such attempts prove unsuccessful, for — as the recent reforms
exhibit — extant legislation fails to keep pace with these changes and clings
onto traditional contractual arrangements — e.g. permanent and salaried
employment.

Accordingly, the fact that today Italian Labour Law is faced with much
uncertainty should come as no surprise, as labour legislation is devoid of an
underlying approach and fails to keep up with real production processes.
Compounding the picture is the crisis of the industrial relations system at a
national level. The reform issued by the Monti’s Government in 2012 did not
provide a solution to unravel some major knots in the Italian labour market,
the consequence of certain historical events that took place at a national level.
Indeed, the parties to the employment relationship are not satisfied with the
watered-down and fragmentary nature of labour legislation. Workers feel more
insecure and precarious. Employers reckon that the regulation of the
employment relationship is not in line with the challenges posed by
globalization and the emerging markets. Such profound dissatisfaction with
labour laws is apparent even in the aftermath of recent reforms, as labour
legislation is regarded as complex and consisting of too many provisions, thus
not providing safeguards to workers and disregarding current production
processes and work organization.

We are of the opinion that some of the major issues in the recent reforms of
labour laws in ltaly are to be explained by the nature of the debate among
lawmakers and trade unions, which is still parochial and self-referential. This
is what emerges — yet partly — from the debate among legal scholars, which is
still dominated by excessive attention to the formal aspects of the legal process
resulting from high levels of state regulation, for central government still plays
a major role in regulating the employment relationship.

The present volume includes a number of papers written in English and
published in the last fifteen years in which the Italian labour market underwent
many changes. The intent here is not only to provide the international
readership with a frame of reference — in both conceptual and legal terms —
that helps to appreciate the Italian Labour Law currently in force. The real



goal of this volume is to contribute to move beyond the self-referential nature
of the Italian debate on the reform of labour laws. This would supply the
reform process of the Italian labour market with an international and
comparative dimension which — in accordance with the programmatic
approach of Marco Biagi — should also feed the debate at a national level.
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Young Workers in Recessionary Times:
A Caveat to (Continental) Europe
to Reconstruct its Labour Law

1. Introductory Remarks

Policy makers, social partners, and the public opinion monitor with interest
and growing concern the steep increase in youth unemployment, in Europe
more than elsewhere.® Indeed, all the main international institutions® —
supported by the analysis of labour market experts® — seem to uphold that

" The present contribution was previously published in 2012 in the E-Journal of International
and Comparative Labour Studies, No. 1-2.

! In other areas of the world, especially in developing countries, the cultural lens through
which the problem of youth unemployment is explored might be different. See on the issue
Senatori, 1., and M. Tiraboschi. “Productivity, Investment in Human Capital and the Challenge
of Youth Employment in the Global Market. Comparative Developments and Global
Responses in the Perspective of School-to-Work Transition”, 5™ IIRA African Regional
Congress, IIRA Cape Town, South Africa 2008.

2 See, by way of example, 1LO. 2012. World of Work Report 2012. Better Jobs for a Better
Economy. Geneva: International Labour Office; ILO. 2010. Global Employment Trends for
Youth. Geneva: International Labour Office; Martin, J. 2011. Unfinished Business: Investing
in Youth. OECD Employment Outlook, Paris: OECD; OECD. 2010. Off to a Good Start? Jobs
for Youth, Paris: OECD.

¥ See Verick, S. 2009. “Who Is Hit Hardest during a Financial Crisis? The Vulnerability of
Young Men and Women to Unemployment in an Economic Downturn”, 1ZA Discussion
Paper, No. 4359. Bonn: IZA. For a different perspective and some valid criticisms on this
shared opinion see O’Higgins, N. 2012. This Time It’s Different? Youth Labour Market
During the Great Recession, 1ZA Discussion Paper, No. 6434, in particular, § 2. Both papers
are available at bollettinoADAPT.it, A-Z index, Lavoratori giovani.
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young people have been hit the hardest by the “great crisis” that began in 2007
with the collapse of financial markets.

It is only natural then that in a time of ongoing recession and many sacrifices
demanded of workers,* feelings of apprehension and hope arise with regard to
the future, therefore involving younger generations and their employment
prospects in the years ahead.

The notion of “unemployment” has long become less and less appropriate to
frame the critical aspects of the interplay between young people and
employment.> Of equal importance, as well as extensively discussed and
highly controversial, are those phenomena accompanying young people in
their ~ school-to-work  transitions, particularly inactivity, precarious
employment and low wages.®

Nevertheless, unemployment still remains a main indicator, as it supplies clear
and immediate evidence of the vulnerability of young people in the labour
market, also for those who are not experts in the field. According to relevant
data,” in most countries — whether industrialised or non-industrialised ones —
high levels of youth unemployment have been reported long before the onset
of the recent economic and financial crisis, to the extent that many specialists
made use of the term déja vu to refer to the phenomenon.®

Accordingly, the concern resulting from high youth unemployment rates is not
a novelty. What appears to be new here, at least within the political and
institutional public debate taking place in recent years, is the emphasis placed
by Europe on the future of younger generations and how this issue is taken as
an excuse to justify — or perhaps to impose — major labour market reforms and
deregulation on nation States overseen by central institutions, which will also
limit their sovereignty.’

* Particularly relevant in this respect is the study presented in the World of Work Report 2012
of the ILO (op. cit., note 2) on the measures that affected workers in terms of protection
reduction.

® On this topic, see Marchand, O. 1999. “Youth Unemployment in OECD Countries: How Can
the Disparities Be Explained?”, Preparing Youth for the 21* Century — The Transition from
Education to the labour Market, OECD, (Paris: OECD), 89.

® This issue has been extensively discussed in Tiraboschi, T. 2006. “Young People and
Employment in Italy: The (Difficult) Transition from Education and Training to the Labour
Market”, IJCLLIR, 81 ff.

” See, among others, N. O’Higgins, op. cit.

¢ Bell, D.N.F., and D.G. Blanchflower. 2010. “Youth Unemployment: Déja Vu,” IZA
Discussion Paper, No. 4705. Bonn: IZA, at bollettinoADAPT.it, A-Z index, Lavoratori
giovani.

® In this respect, see Baylos, A. 2012. “Crisi del diritto del lavoro o diritto del lavoro in crisi?
La riforma del lavoro spagnola del 20127, Diritto delle Relazioni Industriali, No. 2.
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Put differently, labour law rules — chiefly concerning high levels of protection
against termination of employment — would explain high youth unemployment
rates as well as the increasing recourse to atypical, non-standard or temporary
employment arrangements.

Indeed, there is little wonder about this issue, save for the fact that — in a time
of severe crisis and ongoing recession — fathers are now called to make a lot of
sacrifices that are deemed to be “acceptable”, for they contribute to provide
their sons with better employment prospects. In this sense, the “great crisis”
has acted as a catalyst’® for long-awaited labour market reforms and
liberalisation processes, which however have never been fully implemented so
far due to a lack of adequate political and social consensus.

Of particular significance in this respect is an interview with the President of
the European Central Bank, Mr. Mario Draghi, which appeared in the Wall
Street Journal.** In the midst of the international crisis and in the name of
younger generations, Mr. Draghi questioned the future sustainability of the
“European Social Model”, urging a major overhaul of national labour
regulations in Europe, which are currently more favourable to labour market
insiders, i.e. adult workers.

This is what occurred in many European countries between 2008 and 2012*
with the introduction of a number of unpopular measures aimed at reducing
workers’ protection that have been imposed on increasingly disoriented and
helpless citizens, and presented as an unavoidable sacrifice required by the
current macro-economic situation with a view to improving employment and
retirement prospects (also) of younger generations.™

This trend has not been witnessed only in Europe, since 40 out of 131
countries — as are the Members of the International Labour Organization (ILO)

19 5ee OECD. 2012. Economic Policy Reforms. Going for Growth. Paris: OECD.

Y Interview with Mario Draghi (Interview Transcripts), in Blackstone, B., M. Karnitschnig, R.
Thomson. 2012. “Europe’s Banker Talks Tough”, The Wall Street Journal, 24 February 2012,
available in the ADAPT International Bulletin, No. 7.

12 For a review of the main actions taken by national governments in Europe, with or without
the support of social partners, see Simms, M. 2011. Helping Young Workers during the Crisis:
Contributions by Social Partners and Public Authorities, European Foundation for the
Improvement of Living and Working Conditions. Dublin: Eurofound, in particular 20 ff., at
bollettinoADAPT.it, A-Z index, Lavoratori giovani. See also 1LO, World of Work Report
2012. Better Jobs for a Better Economy, cit.

3 As far as Italy is concerned, see Prime Minister Monti’s Inaugural Speech to Parliament on
www.governo.it. Reference to future opportunities of younger generations is a leitmotiv of
Government discourse. See, in particular, Monti, M. 2012. “Italy’s Labor Reforms Are
Serious and Will Be Effective”, The Wall Street Journal, 6 April 2012, also in the ADAPT
International Special Bulletin, No. 1.
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— have reduced their standard employment protection levels.** This aspect is
particularly apparent in industrialised countries, and chiefly in central and
southern Europe, where 83% of anti-crisis reforms focused on employment
protection, with particular reference to the regulation on dismissal for
economic reasons.*

In view of the above, and in the context of a dramatic deterioration of the
economy and lack of public resources for subsidies, this paper sets out to
understand whether job-creation policies, employment incentives,*® and
deregulation of labour laws in Europe — in particular in relation to unfair
dismissal — could really provide a possible (if not the only) solution to cope
with the issue of youth unemployment.

2. The Issue of Youth Unemployment: The New Perspective Provided to
Labour Lawyers by a Comparative Study

Intuitively, it could be argued that high protection levels provided to labour
market insiders may discourage or pose an obstacle to outsiders, thus
including young people. Drawing on this assumption, at the end of the last
century, the OECD started implementing a set of measures collected in the
well-known Jobs Study.!” The studies that followed have questioned the role
of workers’ protection in terms of total and youth unemployment.18

4 See 1LO. 2012. World of Work Report 2012. Better Jobs for a Better Economy, cit., 35 ff.
With particular reference to the measures adopted in favour of youth employment, see Ha, B.,
C. Mclnerney, S. Tobin, and R. Torres. 2010. “Youth Employment in Crisis”, International
Institute of Labour Studies Discussion Paper, No. 201, at bollettinoADAPT.it, A-Z index,
Lavoratori giovani.

15 See 1LO. 2012. World of Work Report 2012. Better Jobs for a Better Economy, cit.

° The relevant literature, as well as having highlighted “pitfalls” and “risks” of public
subsidies to youth unemployment and inactivity, has long discussed the shortcomings of job
creation policies, that produce limited (if not negative) effects in terms of cost-benefit
analysis. On the subject, see Ryan, P. 2001. “The School-to-Work Transition: A Cross-
National Perspective: Corrigendum”, Journal of Economic Literature 39, No. 3, 767 ff., and
Boone, J., and J.C. Van Ours. 2004. “Effective Active Labor Market Policies”, IZA
Discussion Paper, No. 1335. Bonn: IZA. For a general overview see Tiraboschi, M., Young
People and Employment in Italy: The (Difficult) Transition from Education and Training to
the Labour Market, op. cit.

" OECD. 1994. The OECD Jobs Study. Facts, Analysis, Strategies. Paris: OECD.

18 See Nickell, S. 1997. “Unemployment and Labor Market Rigidities: Europe versus North
America”, Journal of Economic Perspectives 11, No. 3; Baker, D., A. Glyn, D. Howell, and J.
Schmitt. 2004. “Labor Market Institutions and Unemployment: A Critical Assessment of the
Cross-Country Evidence”, Fighting Unemployment: The Limits of Free Market Orthodoxy, ed.
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Limited data reveal increased youth employment prospects in countries with a
deregulated or flexible labour market. To the contrary, many studies show that
higher workers’ protection actually favoured, at least in the medium term,
youth employment during the “great crisis”.

Likewise, straightforward is that in deregulated labour markets with higher
flexibility in hiring and dismissals, youth can be discouraged or find
themselves in a less favourable position compared to adults, due to a lack of
work experience, no well-established connections or relations helping them in
the job search, lower productivity, lack of expertise and skills, and competition
with migrant workers, who are more inclined to take up jobs and withstand
employment arrangements deemed unacceptable by the local population.*®
Labour lawyers, like the author of the present paper, have limited knowledge
of technical and conceptual instruments to take part in a debate — that is also
very controversial among labour economists — on the effects of the regulatory
framework on the labour market organisation and regulation. Because of the
thorough knowledge of the regulatory and institutional framework, labour
lawyers can however present economists with a different interpretation of the
potential impact of protection measures on youth unemployment rates.

This is the real challenge to take on, as pointed out also by the International
Labour Organization over the last decade. According to the ILO, the current
available indicators are perfectly suitable to afford an analytical framework
through which detailed information about the condition of young workers in
the labour market in the different areas of the world might be given. It is still
the ILO, which stresses that the real difficulty is rather to identify the tools to
improve employment conditions by means of existing indicators.?

What labour economists may interpret by simple facts empirically proven — if
not even the outcome of their investigation — is seen by labour law experts,
especially if a comparative perspective is taken, as some useful insights to
better assess the efficiency of labour market institutions and, in particular, the
impact of protection measures on youth unemployment.

Howell D., Oxford: Oxford University Press; Nickell, S., L. Nunziata, and W. Ochel. 2005.
“Unemployment in the OECD Since the 1960s: What Do We Know?”, The Economic Journal
115, No. 500; Bassanini, A., and R. Duval. 2006. “Employment Patterns in OECD Countries:
Reassessing the Role of Policies and Institutions”, OECD Social, Employment and Migration
Working Paper, No. 35. Paris: OECD.

9 With reference to internal and external labour market, see Bell, D.N.F., and D. G.
Blanchflower, op. cit., 2. In the same vein, see also ILO. 2010. Global Employment Trends for
Youth, cit.

2 |LO. 2006. Global Employment Trends for Youth. Geneva: International Labour Office at
bollettinoADAPT.it, A-Z indeX, Lavoratori giovani.
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Fig. 1. Relative Youth Unemployment Rate (2008 and 2010)
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Source: Own Elaboration on OECD data

From a comparative analysis of the labour market indicators — before and after
the “great crisis” — what emerges is the different ratio between youth and
overall unemployment rates (see Fig. 1). Of particular interest to a labour
lawyer is that in some countries youth unemployment is broadly in line with
that of adult workers (Germany, Switzerland), whereas in other countries,
regardless of its level, youth unemployment is about twice (Portugal,
Denmark, Spain, the United States) or three times as high as that of their adult
counterparts (Italy, Greece, the United Kingdom, Sweden).
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At first glance, a “geographical” representation of the different youth
unemployment rates intuitively shows that youth unemployment is not much
of a problem in those countries (or in those legal systems, as a labour lawyer
would put it) which make extensive use of apprenticeship, and which consider
this tool not merely as a temporary contractual scheme, but rather as a lever
for placement® to achieve better integration between education and training
and labour market (Fig. 2).

Fig. 2. Youth Unemployment Rate 2010

’
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Source: Eurostat Data

The same holds true for inactivity, most notably the issue of the NEETSs (not in
employment, nor education or training), which is less serious in countries
where apprenticeship is resorted to as a means to obtain secondary education
(Fig. 3). However, there is more. The best performing countries in terms of

2! See in this connection the article by Ryan, P. 2011. “Apprendistato: tra teoria e pratica,
scuola e luogo di lavoro”, Diritto delle Relazioni Industriali, No. 4, analysing the German
“ideal” model, as opposed to the lack of transparency of market-oriented systems and to Italy
and the United Kingdom, where apprenticeship is an employment contract.

@ 2015 ADAPT University Press



10 Chapter I. Economic Crisis and Labour Law Reforms: Models and Scenarios

youth employment, such as Austria and Germany report high levels of
workers’ protection, especially against unfair dismissals (see Fig. 4). By
Denmark contrast, countries with more liberal legislation on dismissals, such
as, the United Kingdom and the United States, account for high levels of youth
unemployment. Evidently, they do not fall within the European countries with
the worst youth employment outcomes, such as France, Italy and Spain, but
youth unemployment is still twice as high as that recorded in the best
performing countries.

Fig. 3. NEET Rates 2010
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Source: Eurostat data

This simple and straightforward empirical observation seems therefore to
uphold the assumption that major difficulties for the youth entering the labour
market are not caused by inadequate regulations, but rather by inefficient

www.bollettinoadapt.it



Young Workers in Recessionary Times 11

school-to-work transition processes as well as by the failure to properly match
labour demand and supply. A good match between labour demand and supply
is, however, not to be intended in static terms as merely dependent on more or
less effective employment services — be they public or private — but rather in
relation to the devising of academic careers which are consistent with current
and future labour market needs in terms of training and skills acquisition.

Fig. 4. Overall Work Protection and Work Protection against Individual Dismissal (0 = less restrictive; 4 =
more restrictive)
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3. Flexicurity and Apprenticeship: the Limits of the Proposal for the so-
called “Single Employment Contract”

Countries embracing the flexicurity model as strongly recommended by the
European institutions®* report positive outcomes in terms of youth
employment, with high employment rates and low unemployment levels (see
Fig. 5).

This led many experts to put forward the introduction of a “single employment
contract” both in central and southern European countries. In some of these,
including France,? Italy** and Spain® attempts have been made to adopt new
legislative provisions favouring a “single” — or at least a “prevailing” —
contract for salaried workers, generally open-ended and with significantly
reduced workers’ protection against unfair dismissal, to be offset by a higher
degree of protection in the labour market, no longer provided by the contract
itself, but rather by a more generous universal system of unemployment
benefits, that can support workers during unavoidable and increasingly
frequent occupational transitions.

22 See the Green Paper of the European Commission: European Commission. 2006.
Modernising Labour Law to Meet the Challenges of the XXI Century (COM(2006)708 final).
Brussels: European Commission; and the Communication of the European Commission of 27
June 2007: European Commission. 2007. Towards Common Principles of Flexicurity: More
and Better Jobs through Flexibility and Security (COM(2007)359 final). Brussels: European
Commission.

2 Blanchard, O., and J. Tirole. 2004. “Contours of Employment Protection Reform”,
Macroeconomic Theory and Economic Policy. Essays in honour of Jean-Paul Fitoussi, ed.
Velupillai K. V., New York: Routledge; Cahuc, P., and F. Kramarz. 2005. “De la précarité a la
mobilité: vers une Sécurité sociale professionnelle”, La Documentation Francaise, Paris.

2 See in the literature Boeri, T., and P. Garibaldi.2008.Un nuovo contratto per tutti, Milano:
Chiarelettere. Among the numerous draft laws, see Senato della Repubblica, Draft Law No.
1873 of 11 November 2009, ddl No. 1873, Codice dei rapporti di lavoro. Modifiche al Libro
V del codice civile; Senato della Repubblica, Draft Law No. 1481 of 25 March 2009,
Disposizioni per il superamento del dualismo del mercato del lavoro, la promozione del
lavoro stabile in strutture produttive flessibili e la garanzia di pari opportunita nel lavoro per
le nuove generazioni; Senato della Repubblica, Draft Law No. 2000 of 5 February 2010,
Istituzione del contratto unico di ingresso; Camera dei Deputati, Draft Law No. 2630 of 22
July 2009, Disposizioni per l'istituzione di un contratto unico di inserimento formativo e per il
superamento del dualismo del mercato del lavoro; Camera dei Deputati, Draft Law No. 4277
of 8 April 2011, Deleghe al Governo per I'adozione di norme in materia di disciplina dei
rapporti di lavoro, di formazione e di misure di protezione sociale per favorire [’accesso dei
giovani al lavoro.

% Andrés, J., S. Bentolila, J.J. Dolado, and F. Felgueroso. 2009. Propuesta para la
reactivacion laboral en Espafia. FEDEA.
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Fig. 5. Youth Employment and Unemployment Rates 2010
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The misleading charm and the limits of the proposal for a “single employment
contract” — rest on the irrational belief, not even put forward in Fordism, with
standardised production and work organisation models, that the duality of
European labour markets can be overcome by reducing the multifaceted and
diverse reality of modern work and production to fixed contractual
arrangements, through one single contract of employment, abolishing self-
employment and coordinated and continuative collaborations (quasi-
subordinate work) also in their most genuine forms. This is achieved by
reducing to a limited number of cases the scope to lawfully resort to temporary
work, by prohibiting it also when plausible technical, organisational and
productive reasons are in place, by disregarding the educational value of

@ 2015 ADAPT University Press



access-to-work contracts directed to disadvantaged groups as well as of
apprenticeship contracts for youth, with a view to favouring a pure and poorly
balanced type of flexibility, where freedom of dismissal is easily granted upon
payment of severance pay.

On close inspection, a solution of this kind would damage not only employers,
but also the workers themselves, most notably young people and those forced
out of the labour market, who, in all likelihood, would bear the heaviest brunt
of the reform, as they would no longer be doomed to “precarious”, but rather
to “illegal” employment in the shadow economy. Not only would they have no
access to internships, job-training contracts and project work, but they would
also be denied protection resulting from employment stability, at least during
their first years of work for the same employer or client.

This explains why the proposal for a “single employment contract” was soon
dismissed in all the countries where it had been put forward, replaced — at least
in France® and Italy?” — by a major overhaul of the apprenticeship system, as
well as of those schemes (of contractual of non-contractual nature) promoting
labour market access for entrants, including internship, training and guidance.
This can be seen as a reasonable trade-off based on the need to reduce the
mismatch between labour demand and supply. A solution that is supported, in
the author’s view, by the evidence that apprenticeship countries (as defined in
§ 1) coped better with the crisis,?® reporting a significantly lower increase in
unemployment (see Fig. 6), and in some cases, a reduction in the
unemployment rates (see Fig. 7). This aspect can be appreciated in comparison
with flexicurity countries, which, by contrast, proved to be more vulnerable in
the recession.?

% Law No. 2011-893, so-called “Cherpion Reform”.

%7 Legislative Decree No. 167/2011. See in this connection Tiraboschi, M., ed. 2011. 1l Testo
Unico dell’ apprendistato e le nuove regole sui tirocini. Commentario al decreto legislativo 14
settembre 2011, n. 167, e all’articolo 11 del decreto legge 13 agosto 2011, n. 138, convertito
con modifiche nella legge 14 settembre 2011, n. 148. Milan: Giuffré.

% See Simms, M. op. cit., in particular 24 ff.

» See Andersen, T. M. 2011. “A Flexicurity Labour Market in the Great Recession: The Case
of Denmark”, IZA Discussion Paper, No. 5710, Bonn: IZA. For a comparative evaluation, see
Spattini, S., and M. Tiraboschi. 2012. “Labor Market Measures in the Crisis and the
Convergence of Social Models”, W. E. Upjohn Institute for Employment Research, 2012.
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Fig. 6. Youth Employment Rate in 2010 and Percentage Variation between 2007 and 2010
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Fig. 7. Youth Unemployment Rate 2007 e 2010
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4. The (Main) Determinants of Youth Unemployment: Education
Systems, School-to-work Transition, Labour Market Institutions,
Industrial Relations Systems

The existence of a sound dual system of apprenticeship cannot be the only
reason for low levels of youth unemployment in countries such as Germany,
Switzerland, and Austria, and in more general terms, nor the cause of what has
been defined as the “German labour market miracle during the great

recession”.>°

% See on the issue Burda, M. C., and J. Hunt. 2011. “What Explains the German Labor Market
Miracle in the Great Recession?”, IZA Discussion Paper, No. 5800. Bonn: IZA.
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Without assuming a direct causal relationship between labour market
institutions and the policies in place in the different countries, it seems
however possible to identify a number of specific determinants of youth
unemployment that show how limited and partial an intervention of a purely
regulatory nature would be in tackling the problem of youth employment, all
the more so if an institutional approach would probably be more effective.
According to several comparative analyses, youth unemployment trends are
not only — or not much — affected by labour market rules with regard to hiring
and dismissing, but rather by a series of factors including the quality of the
education system, an effective school-to-work transition, the integration
between school and vocational training, the quality of the industrial relations
system, and the functioning of labour market institutions.

The table that follows classifies some European countries and the United
States considering the unemployment rate for youth aged 15-24 years old,
providing an overview of the determinants of positive or negative youth
employment outcomes based on three factors: education and training,
industrial relations and employment protection legislation (see § 4). The
comparative overview supplied in the foregoing table is based on a series of
indicators collected from authoritative research and international studies and
shows in particular that different priority issues must be taken into account to
effectively tackle youth employment, and that labour market reform is not
enough.

At the time of addressing interventions, priority should be given to the
education system, focusing on the shift from school to work. Indeed, education
policies are not only applied during crises, but also as structural measures, and
it is no coincidence that countries with good youth employment outcomes
have high quality education and training systems. As pointed out in Table 1,
the higher quality of education is related to lower youth unemployment rates.
For reasons of simplicity, the table presents a general indicator describing the
“quality of the education system” taken from the Competitiveness Report of
the World Economic Forum®! where in an executive opinion survey it was
asked “How well does the educational system in your country meet the needs
of a competitive economy?”” [1 = not well at all; 7 = very well].

%1 Schwab, K. 2011. The Global Competitiveness Report 2011-2012. Geneva: World
Economic Forum. The X indicates that the country ranks among the first 30 out of 140
countries in relation to the Quality of education index.
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Table 1. Characteristics of Labour Market Institutions and Youth Unemployment in Europe and in the

United States
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Countries with low youth unemployment rates (light and medium grey in the
table) are those where the quality of education perceived by corporate
executives is high. Although this indicator is probably subjectively biased, it
can be particularly useful in that it gives the standpoint of labour market
operators, not merely focusing on education per se, but taking into account the
extent to which education and training meet the skills and vocational
requirements of a competitive economy.

In the context of education and school-to-work transition, apprenticeship plays
a substantial role also in cultural terms, providing effective training and work-
based learning and being acknowledged in the literature as one of the most
valuable means for an effective school-to-work transition.** However, not all
apprenticeships are equal in terms of investment in training, which is the
fundamental feature of a true apprenticeship.** Moreover, not all
apprenticeships carry the same value in terms of youth employability, and if
there is no investment in “genuine” training on the part of the company, what
remains is the mere use of cheap labour. For this reason, in the table below,
apprenticeship schemes are divided according to the (effective, and not just
theoretical as required by law) provision of training. Although a number of
legal provisions establish compulsory training during apprenticeship, reality is
often very distant from the ideal apprenticeship model, and this tool becomes a
mere instrument of exploitation of a flexible and cheaper labour force.
Apprenticeship schemes in Germany and Austria include part-time formal
schooling, whereas in Italy and in the United Kingdom, apprenticeship is not
only a “flexible” or “subsidised”” employment contract, but it is often devoid of
real learning contents, if we consider that the share of apprentices receiving
formal training is lower than 40%.*

¥ See the review on school-to-work transition systems, with particular reference to the
superiority of the dual apprenticeship model in Quintini, G., and T. Manfredi. 2009. “Going
Separate Ways? School-to-Work Transitions in the United States and Europe”, OECD Social,
Employment and Migration Working Papers No. 90, and in Quintini, G., J. P. Martin, and S.
Martin. 2007. “The Changing Nature of the School-to-Work Transition Process in OECD
Countries”, IZA Discussion Paper No. 2582. Bonn: IZA. In the Italian literature, see Bertagna,
G. “Apprendistato e formazione in impresa”, Tiraboschi, M. ed., op. Cit.

¥ According to Ryan (in Apprendistato: tra teoria e pratica, scuola e luogo di lavoro, op.
cit.), “ideal” apprenticeship is not only a work-based learning opportunity, but should rather
provide part-time vocational training as well as work experience, leading to the acquisition of
a formal vocational qualification.

% Ryan, P., K. Wagner, S. Teuber, and U. Backes-Gellner, Trainee Pay in Britain, Germany
and Switzerland: Markets and Institutions, SKOPE Research Paper, 2010, n. 96. See also M.
Tiraboschi, Ragioni e impianto di una riforma, in M. Tiraboschi (ed.), op. cit.




This is also the reason why the third indicator, i.e. pay levels of apprentices
with respect to skilled employees, was included in the table. By analysing the
level of pay granted to apprentices, one might quantify the exchange value of
training, and it follows that the higher the investment in training, the lower the
apprentice’s remuneration defined in collective agreements; whereas,
apprentices are paid almost the same as skilled workers when training is
neglected. It is significant, as the following table clearly shows, that German
and Austrian apprentices receive lower pay and learn more. The dual system
distinguishes itself from how apprentices’ pay is defined, since it is considered
an allowance (Vergitung) rather than wage in a strict sense, as is generally
referred to in the United Kingdom and in Italy. In Austria and Germany, as
well as in the Netherlands and France, apprentices receive less than the half of
the wage of a skilled employee, whereas in Italy apprentices’ pay can reach up
to 80% of the full wage of a skilled worker.

Table 2. Apprentices’ Pay as a Percentage of the Wage of a Skilled Worker

Manufacturing Services Other Sectors
United 2005 | 46% 70% Da 45% (hair-dressers) a 60%
Kingdom (trade)
Germany 2007 | 29% 34% 27%
Switzerland | 2004 | 14% 17,5% 18%
Ireland 2009 | 30% (I year), 45% (Il year), 65% (Il year), 80% (IV year)
France 2010 | 25% (under 19 years old), 42% (20-23 years), 78% (over 24 years old)
(%  minimum
wage)
ltaly 2010 | 72% from 70% to | Craftsmanship: Construction:
(2 levels below the | 80% from 55% to 90% | from 60%
final employment | (2 levels below to 85%
grade) the final (over 3 years, +
employment 10% per year)
grade)

Source: ADAPT, Giovani e lavoro: ripartiamo dall'apprendistato, in fareApprendistato.it, 10 May 2011

Besides the proper use of contractual (and non-contractual) arrangements, an
efficient school-to-work transition should rely on a placement system able to


http://www.adapt.it/fareapprendistato/

develop synergy between “knowledge” and “know-how” — i.e. schools and
businesses — by fostering a systematic collaboration based on an ongoing
information exchange that builds a bridge between labour demand and supply,
as well as in light of future prospects, exploring training and skills needs
required by the market and providing the training centres with relevant
information.®

In countries where there is a well-established school and university placement
system, the relationship between training centres and businesses is — in their
mutual interest — of a cooperative nature. Students” CVs, as well as job posts
are freely available on the universities websites and in placement offices and
schools are actively involved in the job-matching process and are aware of the
skills required by the market.

In countries such as the United Kingdom and the United States, this synergy
results in a smoother youth labour market entry and lower youth
unemployment rates. Inefficient placement offices and inadequate placement
employment services — both public and private — make job search for young
people even more difficult. So much so that, as shown in Table 1, in countries
where employment services are efficient, young people tend to rely more on
them during their job search, increasing the chances to find employment. By
contrast, EUROSTAT figures show that in countries with higher
unemployment levels, youth rely less on employment services, and resort to
informal methods (such as friends and social connections) acquiring less
information and thus adding further barriers to the traditional difficulties in
labour market entry resulting from asymmetric information.

Not only does this first proposal represent an alternative to Labour Law reform
as the only solution to youth unemployment. It can also contribute to
preventing the increase in youth unemployment, by setting the stage for the
acquisition of marketable skills for the job market, bringing young people
closer to the labour market by means of apprenticeship and other relevant
tools, and creating a network among the institutions involved.

% Tiraboschi, M. 2006. “Il problema della occupazione giovanile nella prospettiva della
(difficile) transizione dai percorsi educativi e formativi al mercato del lavoro”, Scuola,
Universita e Mercato del lavoro dopo la Riforma Biagi. Le politiche per la transizione dai
percorsi educativi e formativi al mercato del lavoro, eds. Reggiani Gelmini, P., and M.
Tiraboschi, Milano: Giuffre; Spattini, S., and M. Tiraboschi. 2011.*La revisione dei regimi di
autorizzazione e il rilancio del placement universitario”, La riforma dei rapporti e delle
controversie di lavoro. Commentario alla legge 4 novembre 2010, n. 183 (cd. Collegato
lavoro),eds. Tiraboschi, M., G. Proia, Milano: Giuffré; Spattini, S. “Riforma
dell’apprendistato e nuovo placement”, ed. Tiraboschi M., op. cit.




The idea that Labour Law reform is not the only way to reduce youth
unemployment is reinforced by the awareness that new policies and
regulations are adopted only when problems have already arisen and they
cannot fully solve the difficulties that youth face in the labour market.

The second important area of intervention to focus on is the quality of the
industrial relations system. As provided in Table 1, two factors falling under
the rubric of industrial relations could particularly contribute to promoting
youth employment and to creating a more inclusive labour market.

In countries where industrial relations are more cooperative, where collective
bargaining is decentralised and wage determination is flexible, the production
system is efficient and new opportunities for youth can easily arise. By
contrast, in countries where social partners do not act cooperatively and where
the bargaining system is highly centralised, the voice of labour market
insiders, i.e. adult workers with stable employment, prevails over the voice of
outsiders and of the unemployed or inactive.

Among industrial relations indicators, particularly relevant is the extent to
which industrial relations can be considered cooperative, and wage
determination flexible. Both indicators are drawn from the Competitiveness
Report® with a view, once again, to looking at reality rather than providing a
theoretical perspective based on laws and contracts. The World Economic
Forum classification and the analysis of youth unemployment rates seem to be
in line with the idea that cooperative industrial relations and flexible wage
determination mechanisms can contribute to building a more inclusive
productive system.

However, the debate at a European level is moving away from the notion of
“concertation”, with employment protection legislation that is considered
almost unanimously the main cause of youth unemployment.*” As previously
noted, labour economics literature has not universally established the effects of
employment protection systems on unemployment, while there is
overwhelming agreement only on the fact that these effects are ambiguous. In
this connection, Table 1 shows that higher flexibility in dismissals perceived

% Schwab, K. op. cit. The X indicates that the country is ranking among the first 30 out of 140
countries with reference to the Cooperation in Labour-employer Relations and Flexibility of
Wage Determination indexes.

%" Tiraboschi, M.2012. I paradossi di una riforma sbagliata (e che si fara, anche se non piace
a nessuno)”, and Tomassetti, P. 2012.“Riforma del lavoro: una sconfitta della concertazione o
delle relazioni industriali?”, Lavoro: una riforma a meta del guado. Prime osservazioni sul
DDL n. 3249/2012, Disposizioni in materia di riforma del mercato del lavoro in una
prospettiva di crescita, eds. Rausei, P., and M. Tiraboschi, ADAPT Labour Studies e-Book
series.
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by labour market operators is not related to lower youth unemployment levels,
since, as noted, in Austria, the Netherlands and Germany it is not as easy to
dismiss workers as in flexicurity countries or in those countries with a free
market economy, despite reporting lower youth unemployment rates.

5. Future Prospects for Interdisciplinary Research

The main economic studies on the subject agree that a central role in terms of
youth employment promotion policies is played by aggregate demand. It
remains crucial, therefore, in the fight against unemployment in general, and
youth unemployment in particular, to adopt sound tax and monetary macro-
economic and sectoral policies.®® Particularly relevant, today and more so in
the future, is the role of demography, both for the sustainability of retirement
and welfare systems and for the effects on the labour market and business
organisation models.

The present article has aimed to point out the marginal role played by labour
market liberalisation reforms, showing instead that institutional factors are of
fundamental importance when concerning youth employment. These factors
include the quality of the education system, apprenticeship as a work-based
training opportunity, efficiency and quality of the industrial relations system
and more generally, of labour market institutions. There is therefore scope for
a new strand of research based on a cross-sectoral approach and intended to
verify the assumption presented in the previous paragraphs and focusing on
the determinants of youth employment and related problems in an
interdisciplinary fashion.

To those who are aware of the complexity of the subject, these issues cannot
be addressed and solved with legislative interventions alone.

% 1LO. 2012. World of Work Report 2012. Better Jobs for a Better Economy, cit.




Anti-crisis Labour Market Measures and their
Effectiveness between Flexibility and Security”

1. Introduction

Following the GDP decrease resulting from the economic crisis, the EU
Member States experienced a higher level of unemployment and a decline in
terms of employment rates. However, the implementation of so-called anti-
crisis measures limited such increase — in some cases not to be as high as
expected — in the majority of the EU Member States.

With the view to minimise the impact of the downturn in social terms and
support both companies and employees, the European Union took a number of
actions to drive the economic recovery and coordinate EU Member States
public interventions,® with Member States adjusting existing labour market
policies and/or introducing new ones. In this connection, the majority of
Member States launched ad-hoc and comprehensive “anti-crisis packages”
consisting of a variety of measures to cope with the recession and resulting in
a wide range of public policy tools aiming at reducing the impact of the crisis
on the labour market.

The aim of this paper is to analyse the relation between different labour market
policy combinations issued by Member States and their social protection
systems and employment protection legislation, also considered as a

“ The present contribution has been produced in collaboration with Silvia Spattini and was
previously published in Davulis, T., and D. Petrylaite. 2012. Labour Regulation in the 21st
Century: In Search of Flexibility and Security, Cambridge Scholars Publishing, ADAPT
Labour Studies Book Series No. 2, 163.

! European Commission. 2008. A European Economic Recovery Plan, COM (2008)800.
Brussels: European Commission.



combination of flexibility and security tools, and to try to assess their
effectiveness in tackling the crisis. The results could be useful when
considering possible changes of social protection systems or social models
with the purpose of balancing flexibility and security.

2. The Crisis in Figures

The starting point of the analysis is the set of figures describing the changes in
the European labour market during the crisis.

Between the second quarter of 2008 and the second quarter of 2009, the real
GDP in the EU (27 Member States) fell by almost 5%.

Fig. 1. GDP - Percentage Change on Previous Period
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—  The fall in GDP caused a reduction of labour demand and, accordingly, an
increase in unemployment and a decrease in employment.

—  The figures show a considerable difference in the impact of the crisis on
the 27 EU Member States, particularly if one compares unemployment
rates in July 2008 — that is before the crisis — and July 2010.

Although regarded as emerging economies before the downturn, countries
such as Spain and Ireland reported a significant increase in
unemployment. More specifically, the levels of unemployment almost
doubled in a two-year span, with this issue becoming a serious concern.
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The same happened to the Baltic States (Estonia, Lithuania and Latvia), which
experienced the highest rates of unemployment in Europe (Fig. 2).

Fig. 2. Unemployment Rate Change and Unemployment Rate 2010/07
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Looking at the trends in Fig. 3, Latvia, Estonia, Lithuania, Ireland and Spain
also recorded the highest decrease in terms of employment rates. A case in
point was Denmark, which, before the crisis, had a low level of

www.bollettinoadapt.it
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unemployment, and during the economic downturn experienced a worsening
of labour market situation. Here, despite the unemployment levels (7.3% in
July 2010) were not very high and lower than the EU average (9.6%), such
levels experienced a critical increase and doubled in a two-year period. At the
same time, the employment rate dropped by 2%, which was more than the EU
average.

Fig. 3. Change in Employment Rate 2010Q2-2008Q2
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The situation of the labour market is less worrying in countries like Germany,
Austria, Belgium, the Netherlands and Italy, where the rise in unemployment
rates was in no case higher than 1.7%, with the decrease in employment rates
not being as significant as in the countries mentioned above.

Indeed, Germany represents a unique case: after a very limited increase in
unemployment (0.4% in July 2009 compared to July 2008), an unexpected
reduction was reported in 2010, with concurrent growth in the levels of
employment.

Such variability among European countries, and the little impact of the
recession on some of them, is not coincidental.

Although it is “too early to draw final conclusions”,? there is evidence that the
different performance levels within national labour markets result from the
diversified nature of labour regulation and existing labour market policies,
along with new measures taken by governments to combat the crisis.

3. Anti-crisis Measures across Europe

The combination of several factors at a national level actually produced 27
different ways in which the economic downturn hit the EU Member States. In
addition, there were 27 different responses to the crisis. Each country has
adopted a set of measures — therefore not a single initiative among which it is
possible to identify the most frequently implemented ones.>

In order to assess the effectiveness of these policies, it is necessary to review
existing legislation and classify measures implemented by every European
country, in accordance with a simple scheme.

Moreover, it is necessary to take into consideration that labour market policies
adopted by national governments vary considerably especially in terms of
issues concerning the role played by social partners in each country.

Their participation in the development and implementation of anti-crisis
measures and to the adjustment of existing labour market tools differs across
Europe also if one considers the level and the extent of their involvement in
public policy design. This depends on the diversity of functions performed by

2 European Commission. 2010a. “Short Time Working Arrangements as Response to Cyclical
Fluctuation”, European Economy, Occasional Papers No. 64. Luxembourg: European
Commission.

® European Commission. 2009. Recovering from the Crisis — 27 Ways of Tackling the
Employment Challenge. Luxembourg: European Commission.



social dialogue over the time, and the power of each government to operate in
the present situation.

In Austria, Belgium, Italy, Germany and the Netherlands — countries with a
well-established social partnership — agreements among social partners
significantly contributed to the drawing up of stimulus packages.

As regards collective bargaining, opening clauses allow company-level
agreements to derogate from sectoral collective agreements in order to cut
costs and safeguard employment (i.e. derogation to the general framework).
These agreements usually envisage the extension of working time without full
compensation in pay or cuts in working time, cuts in benefits or delays in
agreed pay increases.

The classification of policy measures is a preliminary step to verify whether —
at least intuitively and while waiting for empirical evidence — there is a
relation between patterns of labour market policies adopted by Member States
and the trends of the national labour market during the crisis.

To date, key reports from the European Commission, OECD and EU
institutions have analysed public interventions in the labour market. In
particular the European Foundation for the Improvement of Living and
Working Conditions (from now on Eurofound) has provided a useful
classification of crisis-related measures implemented in the EU Member
States.* This classification is based on three different types of interventions: 1)
measures to create employment or to promote re-insertion, 2) measures to
maintain employment, 3) income support measures for the unemployed.

3.1. Measures to Create Employment and to Promote Re-insertion

Measures to create employment aim at promoting the hiring of employees by
means of economic incentives, mainly consisting in a reduction of non-wage
labour costs and wage subsidies, or public sector job creation. In some
countries (France, Germany, ltaly, Portugal, Slovenia, Sweden), economic
incentives for companies are provided to hire special target groups. Support
measures for self-employment, based on the provision of consultancy and
training (Bulgaria, the UK) or the reduction/defer of social security payments

* Mandl, I., and L. Salvatore. 2009. Tackling the Recession: Employment-related Public
Initiatives in the EU Member States and Norway. Dublin: European Foundation for the
Improvement of Living and Working Conditions. Hurley, J., I. Mandl, D. Storrie, and T.
Ward. 2009. “Restructuring in Recession”, ERM Report 2009. Dublin: European Foundation
for the Improvement of Living and Working Conditions.




also fall within this category. Several Member States (Austria, Italy, Lithuania,
Portugal, the UK) have introduced or extended subsidies for start-ups.
Measures to promote reintegration into employment, put into action by
employment services, try to enhance the transition from unemployment to
employment by addressing job mismatch, supporting job matching by means
of counselling, career guidance, job-search assistance, activation measures and
by increasing employability through training. Efforts have been made to
improve and adapt public employment services in order to manage the higher
number of “clients” (for example hiring additional staff, as in Germany,
Norway, Spain, and the UK) and to financially support private employment
agencies through economic and/or normative incentives (the Netherlands,
Italy). In the same vein, and with the view to make workers more willing to
accept a new job, mobility grants are envisaged (the Czech Republic,
Lithuania, Slovakia). In Belgium, for instance, employees that agree to move
their residence in order to accept a job offer obtain tax benefits.

3.2. Income Support for Unemployed People

Income support for unemployed people mainly comprises unemployment
benefits, provided to reduce the socio-economic consequences of job loss.
Unemployment benefit schemes exist in every EU Member State, even though
amendments (in some cases temporary) have been made at a national level to
their regulation in order to respond to the increased number of unemployed
people resulting from the crisis. Relevant changes concerned the following
aspects: eligibility criteria, amount, duration of entitlement, and beneficiaries.
More specifically, some countries relaxed the rules for entitlement to
unemployment benefits (Finland, France, Sweden), while others extended their
duration: Romania has envisaged an extension of 3 months, Latvia extended
such period to 9 months and in Poland it passed from 12 to 18 months. In the
Czech Republic, the Government has opted for an increase in the amount of
funds, while Italy introduced special benefits for quasi-subordinate workers,
yet to be provided on a temporary basis.



3.3. Measures to Maintain Employment

Measures to maintain employment have the purpose to prevent dismissals and
preserve existing jobs. Among them, mention should be made of short-time
work arrangements and compensation.

4. Short-Time Work Schemes

Short-time work may take the form of a temporary reduction in working time
or a temporary lay-off. In both cases, the employment relationship between
employers and employees persists and the arrangements have a limited
duration.”

Compensation for income loss is usually envisaged in case of short-time work,
in the form of social security payments, to be either state-funded — by means
of taxes — or based on social security contributions.

Nevertheless, short-time work compensation systems across Europe differ
considerably from one another in terms of: procedures, involvement of trade
unions, “back-to-normal” plans, coverage, compensation, eligibility criteria.
Moreover, it is possible to distinguish between well-established systems and
innovative schemes introduced to face the crisis.

In the first case (which includes Germany, Austria, Belgium, France, and
Italy), the compensation system is part of the unemployment benefit system, in
that employers and employees pay social contributions to a fund or to the
unemployment insurance system so that in the event of short-time working or
temporary lay-off, employees are covered by these funds for the lost income as
a consequence of the working hours reduction.

Conversely, in Member States (e.g. The Netherlands, Poland, Hungary,
Slovakia) that introduced, whether temporary or not, short-time work
compensation as a new measure during the crisis, such new arrangements are
not part of the unemployment insurance system and therefore they are funded
by the State through taxes.

Short-time work compensation can be classified also on the basis of its
function. In some national systems, it takes the form of part-time

® European Commission. 2010a. “Short Time Working Arrangements as Response to Cyclical
Fluctuation”, European Economy, Occasional Papers No. 64. Luxembourg: European
Commission.




unemployment benefits.® This means that employees in working hours
reduction or in temporary lay-off are regarded as people working on a part-
time basis seeking full-time employment and, in some cases, they have to be
available for a new job despite the employment contract with their employer is
still in force.

In the majority of EU Member States, even if short-time work schemes
envisage lost income compensation within the unemployment insurance
system, they represent a form of job protection against dismissal.

With reference to this measure, it is possible to point out that it might be of
benefit to different actors involved in the national economic arena. Needless to
say, employees benefit from short-time work schemes since measures of this
kind avoid dismissal and help maintaining existing jobs, at the same time
ensuring income support by compensating lost income.

However, short-time work schemes have many pros for employers. First of all,
these arrangements allow companies to preserve human capital and skills that
will be necessary in the recovery phase. This also translates into saving
potential costs related to personnel turnover, dismissal, recruitment process,
and training.

Short-time work compensation is a convenient measure also from the
viewpoint of governments, as it helps to maintain social peace and cohesion in
that employers and employees share the impact of the downturn. Finally, such
arrangements represent a flexible tool for governments that are able to
somehow control the adjustment of the labour market.

5. Policies Mix Adapted or Adopted by the EU Member States

In order to analyse the relation between different combinations of labour
market measures implemented by Member States and their social models, it is
necessary to consider in toto the set of labour market policies — both new or
amended ones — that the EU Member States put into action to face the crisis.
Table 1 represents the measures adopted or adapted (if already existing) by
each EU Member State against this background. The EU countries have been
singled out by increasing unemployment rate growth (considering the
difference between July 2010 and July 2008), ranked from the best to the
worst performer.

® European Commission. 2010a. “Short Time Working Arrangements as Response to Cyclical
Fluctuation”, European Economy, Occasional Papers 64. Luxembourg: European
Commission.



Although at the early stages of the analysis, it is possible to point out that the
countries with the most significant increase in unemployment rates did not
envisage or did not amend existing short-time work schemes.

On the contrary, EU Member States with good labour market performances,
such as Austria, Belgium, Germany, Italy, and Luxembourg, had already
issued measures of this kind in their system, yet making them more flexible in
the last years, in consideration of the needs of the moment, and improved or
adapted by combining them to training and/or to activation measures. Other
countries, such as the Netherlands and Romania, have introduced (even on a
temporary basis like the Netherlands) short-time work schemes to face the
recession.

The next step is to contextualise such different combinations of policies in the
wider regulatory framework of the national labour markets, taking into
consideration the relevant social model.

There are two main social models in Europe: the new welfare system model
and the flexicurity model.

The first one is characterised by rigid employment protection legislation
(particularly in the event of dismissal), an ungenerous unemployment benefit
system, a minimum level of implementation of active labour market policies
and activation policies through public employment services. We decided to
term this model “new” welfare system, as a way to distinguish it from the
traditional one, in which active labour market policies and activation policies
were usually in a very limited manner.

On the other hand, the flexicurity model is based on a generous unemployment
benefit system, high levels of implementation of active labour market policies
and activation policies, and efficient public employment services.

Examples of the first model can be found in countries like Germany, Austria,
Belgium, and Italy, while Denmark has always been the model of flexicurity,
together with Finland, Sweden, Norway and the Netherlands.

Even in this case, by looking at the labour market performance of these
countries, and also by considering their social model, it clearly emerges that
countries resorting to the new welfare system model had a lower increase in
unemployment rates, while flexicurity countries, especially Denmark,
experienced a more significant rise.
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6. The Effectiveness of Labour Market Measures

This analysis tries to identify which system and policies seem to provide a
higher level of effectiveness in tackling the crisis and to collect information
that could be useful on a general basis while deciding which labour market
policies to implement.

It is generally acknowledged that it takes time to evaluate the effectiveness of
the labour market measures. Indeed, and with specific reference to the crisis-
related measures, the European Commission itself points out that it is too early
to draw final conclusion or to provide an overall assessment.’

However, the European Commission and the Employment Committee tried to
provide in a joint paper some evidence on the effectiveness of the main labour
market policies adopted and implemented by EU Member States during the
crisis and, more generally, they review evaluations of the effectiveness of
similar measures implemented in the past.2 The OECD, on the other hand,
gives evidence of the effectiveness particularly of short-time work schemes
applied during the recession.’

Considering the three different types of labour market policies taken into
consideration in this paper (measures to create employment or to promote re-
insertion; measures to maintain employment and income support for the
unemployed), measures to maintain employment in the form of short-time
working arrangements, wage subsidies, and non-wage cost reductions are
deemed to have successfully limited the decrease in employment rates'® and
the rise of unemployment, by preventing lay-offs.

Among measures of this kind implemented by the Member States, some of
them — particularly short-time work schemes — have been crucial in preserving
jobs! proving more effective than others.*2

" European Commission. 2010a. “Short Time Working Arrangements as Response to Cyclical
Fluctuation”, European Economy, Occasional Papers No. 64. Luxembourg: European
Commission, 6.

8 Employment Committee, European Commission. 2010. The Choice of Effective Employment
Policies Measures to Mitigate Jobless Recovery in Times of Fiscal Austerity. Brussels:
European Commission.

°® OECD. 2010. Employment Outlook, Moving Beyond The Jobs Crisis. Paris: OECD, 11, 56 ff.
' European Commission. 2010b. Employment in Europe 2010. Brussels: European
Commission, 11.

1 OECD. 2010. Employment Outlook, Moving Beyond The Jobs Crisis. Paris: OECD.

2 Employment Committee, European Commission. 2010. The Choice of Effective
Employment Policies Measures to Mitigate Jobless Recovery in Times of Fiscal Austerity.
Brussels: European Commission.




Nevertheless, commentators point out the most critical issues related to short-
time work arrangements, that is the fact that they may artificially maintain
employment in declining industries instead of allowing an efficient
reallocation of employment. There is agreement about the negative impact
associated with the deadweight, substitution and displacement.” In order to
face these distortions, some countermeasures can be taken, in particular short-
time work schemes need to be provided for a shorter period and arranged on
the basis of more precise criteria, notably eligibility conditions and limited
duration of the scheme.

With reference to measures to create employment, job subsidies consisting in
hiring incentives or reduction of non-wage labor costs are effective in terms of
job creation, but they are costly measures and can lead to negative
consequences in terms of deadweight effects. At the same time, public sector
job creation is less likely than other policies to provide a positive impact.*

As regards measures to promote re-insertion, training has a little impact on
employment and it is more likely to be associated with times of high
unemployment. In general, then, positive training effects become evident in
the long run.*

On the contrary, job search assistance and activation measures have a positive
impact on employment and are effective in the short run, but they need an
economic context characterised by growing or stable labour demand. Only if
there is labour demand, is it possible to support job search and matching and
help workers’ re-insertion in the labour market. For this reason, such measures
are mainly adopted in the recovery phase.

Generally speaking, income support for the unemployed has a negative effect
on unemployment, since it discourages job search and re-insertion in the
labour market. In order to reduce the negative effects in terms of efficiency,
some adjustments can be made, such as decreasing the amount of benefits and
reducing the period through which such support is provided. Besides,
unemployment benefits are linked to activation policies, which require active
job search from jobseekers, and sanctions are applied in case of refusal to
actively search for work and to accept suitable job offers.

3 OECD. 2010. Employment Outlook, Moving Beyond The Jobs Crisis. Paris: OECD.
Y Kluve, J. 2007. The Effectiveness of European Active Labor Market Policy. Bonn: IZA.
 Ibid.
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6.1. Public Expenditure on Labour Market Policies

The question of effectiveness of labour market policies is fundamental not
only with reference to crisis-related measures, but also for EU Member States
following an increase in budgetary constraints.

Fig. 4. Total LMP Expenditure 2008 and Unemployment Rate Growth 2009/07-2008/07
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In 2009 (and most likely even in 2010), the European Commission reported
that EU countries increased their expenditure on labour market interventions
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and income support by 0.7% of annual GDP, while before the crisis, public
expenditure on labour market policies experienced a decline. In fact, in 2008,
public expenditure on labour market policies in the European Union amounted
to just 1.6% of total EU-27 GDP, though there were considerable variations
between the Member States (Fig. 4).

For this reason, EU governments need to be aware of the most effective policy
mix in order to direct public expenditure.

It seems interesting to compare data on labour market policies expenditure and
the trends of the unemployment rate during the crisis. The data on public
expenditure for all countries are available only 18-20 months after the
reference period, thus at the moment Eurostat only provides data for the year
2008.

In any case, considering that the labour market policies impact on the labour
market itself is not immediate, but requires a period of time to become evident,
it seems reasonable to compare data on public expenditure for 2008 and the
unemployment rate growth over the last two years.

Member States with the lowest increase in the unemployment rates in 2009
compared to 2008, were the same that in 2008 reported considerable high
labour market policies expenditure, notably Belgium, Germany, the
Netherlands, and Austria with more than 1.8% of their GDP.

This trend is confirmed even if one compares the growth in the unemployment
rates between 2008 and 2010 and the labour market policies expenditure for
2008.

6.2. The Effectiveness of the Social Model

These figures give the opportunity for further observations and remarks. In
Denmark, total public expenditure on labour market policies in 2008 was quite
high (as it traditionally is). It was the third highest spending country among
those surveyed. Nevertheless, the rise in the unemployment rates was high.
This situation suggests looking at the types of policies implemented and at the
social model adopted in Denmark.

Indeed, this country has been and still is an interesting case with reference to
the performance of the labour market during the crisis. It is regarded as a role
model of flexicurity (see below), characterised by: non-restrictive dismissal
protection legislation, generous unemployment benefits, consistent adoption of
active labour market policies, and efficient public employment services.
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Before the crisis, this system ensured low unemployment rates and a quick re-
insertion of jobseekers in the labour market. During the crisis, however, this
system proved to have some shortcomings, and Denmark had doubled the
levels of unemployment: from 3.2% in July 2008 to 6.5% in September 2009
(the highest level was reached in April 2010: 7.4%).

The aim of this system is not to prevent dismissal but rather to support a quick
transition between jobs and re-insertion in the labour market. Nevertheless, if
labour demand is low, workers’ reinsertion is not possible or is very difficult.
In addition, Denmark does not envisage a “real” short-time work
compensation system, even though companies may use short-time work
arrangements and employees involved are eligible for part-time
unemployment benefits. They must fulfil the contributory requirements for
eligibility to total unemployment benefits and have to be available for a new
occupation despite the employment contract with the same employer is still in
force. In practice, it seems that this provision is not strictly applied, if the
employee has the possibility to stay in the company.

Looking at the labour market performances of the EU Member States, taking
into consideration the two different social models adopted in Europe, some
interesting remarks are possible.

Table 2. Comparison between the New Welfare System and the Flexicurity Model

Systems Employment Unemployment |STW Effective in the
protection benefit compensations | crisis
legislation

New welfare Stringent dismissal | Non generous: Yes More effective
protection +  Short duration (Germany, Austria
legislation + Low Belgium, ltaly)

replacement
rate

Flexicurity Non-restrictive Generous: No or very limited | Less effective
dismissal + Long duration |as partial (mainly Denmark,
protection + High unemployment Finland, Sweden,
legislation replacement | benefit the Netherlands)

rate

Source: Own Elaboration



As regards the growth of the unemployment rates during the crisis, Austria,
Belgium, Germany, and to some extent Italy, are regarded as countries with
the lowest increase. The social model of all these EU Member States can be
classified as a new welfare system.

On the contrary, as mentioned, Denmark, which is the reference model for
flexicurity, experienced a high increase in unemployment.

Also Finland, Sweden, and the Netherlands (and Norway, though not a
Member State) are considered as countries adopting the flexicurity system, but
they had better labour market performances than Denmark during recession,
even if they reported an increase of the unemployment rates amounting to
more than two percent.

Actually, there is an important variation factor between Denmark and the other
flexicurity countries, due to employment protection legislation. In fact,
Denmark adopts liberally-oriented employment protection legislation, while
the other countries have more stringent rules.

Table 3. OECD EPL Index

Countries OECD EPL index
Germany 2.63
Luxembourg 3.39
Malta

Austria 2.41
Romania

Belgium 2.61
Netherlands 2.23
Italy 2.58
Finland 2.29
United Kingdom 1.09
France 2.90
Sweden 2.06
Poland 2.41
European Union 2.41
Czech Republic 2.32
Portugal 2.84




Slovenia 2.76
Hungary 2.1
Cyprus

Denmark 1.91
Bulgaria

Greece 297
Slovakia 213
Ireland 1.39
Spain 3.1
Lithuania

Latvia

Estonia 2.39

Source: OECD

Among flexicurity countries, the Netherlands is the only country characterised
by a lower rise in the unemployment rate. In this case, it is worth pointing out
that the Netherlands introduced short-time work compensation of a temporary
nature, while Finland has a system similar to the Danish one and Sweden does
not envisage any.

On the basis of these observations and considering evidence from labour
market policies effectiveness, the new welfare system model appears to be
more adequate in facing the crisis, while the flexicurity system, as seen, had
and still has difficulty in this connection, and turns out to be less effective in
controlling the increase in unemployment.

It is not completely clear whether this is due to short-time working
arrangements or to the presence in the new welfare system model of a
stringent regulation against individual or collective dismissal. It might
probably depend on both aspects, also because they are related.

Now, in considering social models and labour market policy combinations
applied by the EU Member States, there is not a unique “best solution” to
tackle “different variety” of economic recessions. It is also important to
understand the context and the legal framework in which any possible solution
has to be implemented.



7. Active and Passive Labour Market Policies between Flexibility and
Security

Over the last two decades, and with reference to labour market policies to be
implemented by countries, the international institutions (OECD and the
European Commission, among others) put emphasis on active labour market
policies rather than passive ones, therefore addressing public interventions
mainly towards active measures.

Looking from this standpoint at the policies packages applied by the EU
Member States, at the beginning of the crisis there was a critical approach
towards short-time work arrangements. Observers and commentators
constantly pointed out the labour market distortions and limitations associated
with these schemes. A reason for that, since they are income support measures,
could be the passive nature of labour market policy.

But recently, and perhaps thanks to the effectiveness in tackling the crisis, it
seems that authors look at these schemes in a different way. Indeed, a recent
report of Eurofound,’® describing the effectiveness of short-time work
schemes, tries to link these measures to the flexicurity principles, by stressing
how they serve the implementation of flexicurity.

In examining the functioning of short-time work schemes, it is easy to see
them as a tool for flexicurity, combining internal flexibility and job and
income security. In fact, the scope for a reduction of working hours (till zero
hours) allows internal flexibility for employers (based exactly on flexible
working time arrangements). At the same time, this provision prevents
dismissals and helps employees to stay in their current position, enhancing job
security. Moreover, wage compensation linked to short-time work
arrangement ensures income security for the employees, thanks to the
continuity of income, granted through either remuneration or unemployment
benefits.

Among the other types of labour market policy measures mentioned above
concerning flexicurity, those which promote re-insertion and create
employment are fundamental resources for guaranteeing employment security,
that is continuity of employment, not necessarily within the same employer.
On the other hand, income support for unemployed people has the obvious
purpose of ensuring income security in case of dismissal and can be seen as
complementing external flexibility.

1 Mandl, 1., J. Hurley, M. Mascherini, and D. Storriel. 2010. Extending Flexicurity — The
Potential of Short-time Working Schemes. Dublin: European Foundation for the Improvement
of Living and Working Conditions.




8. Concluding Remarks

While wondering if and which changes may be necessary in the national
system — intended as a combination of the social security system -—
employment protection legislation, the public employment services system and
labour market policies applied, it can be probably useful to take into
consideration the different aspects highlighted.

The crisis has created a sort of laboratory in which it was somehow possible
to conduct experiments on the functioning of different national system.

Before the crisis, European and international institutions took in great
consideration the flexicurity principles dominated by external flexibility and
employment security based on non- or low-restrictive employment protection
legislation (and dismissal rules), supported by a generous unemployment
benefit system, efficient public employment services, and high level of active
labour market policies. From this point of view, the prevailing measures
should be those aiming at creating employment or, to be more precise, at
promoting workers’ re-insertion, giving momentum to transition between jobs.
By launching the EU flexicurity strategy, the European Union promoted
internal and external flexicurity “accompanied by secure transition from job to
job” Y

Before the crisis, the shift of the old model towards the flexicurity one became
a matter of urgency. However, the economic downturn raised awareness on the
fact that this formulation was suitable for a period of economic growth and to
face structural unemployment, which need in particular measures to support
workers’ re-insertion by addressing job mismatch, and to promote job
matching by means of counselling, career guidance, job search assistance,
activation measures and employability through training.

Indeed, a flexicurity strategy based on external flexibility and employment
security, as described above, was not able to stand the impact of the recession.
In such a situation, and in order to limit the related socio-economic
consequences, policy measures to maintain employment and keep employees
at work proved to be indispensable.

Therefore, in an attempt to plan an appropriate combination of the above
mentioned elements, it is necessary to balance the different kinds of flexibility
and security and to bear in mind that measures and tools should be put into
place both in a period of economic growth and recession.

" European Commission. 2007. Towards Common Principles of Flexicurity: More and Better
Jobs Through Flexibility and Security, COM(2007) 359. Brussels: European Commission.
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Italian Labour Law after the so-called
Monti-Fornero Reform (Act No. 92/2012)

1. The Reform of the Labour Market in Italy: Main Reasons and
General Framework

Prompted by the main European and international financial institutions, and in
response to a particular — and in many respects unique — institutional and
political scenario, the technocratic government led by Mario Monti carried
forward an impressive reform of the Italian labour market just a few months
after its appointment.

This state of affairs gave rise to an array of interventions across all economic
and social sectors that — albeit long-awaited' — previous administrations have
been unable to put in place. Act No. 92 of 28 June 2012 was preceded by an
even more substantial and widely debated overhaul of the pension system? and
was intended to amend the regulatory framework of the Italian labour market.
Once the newly installed government took office, and straight from the

" The present contribution was previously published in 2012 in the E-Journal of International
and Comparative Labour Studies, No. 3-4, 47-86.

! See The White Paper on the Labour Market, which was drafted by Marco Biagi on 3 October
2001 under the Berlusconi Government. Significantly, most of the objectives set down by Mr.
Monti and the Minister of Labour Elsa Fornero were already outlined by Prof Biagi ten years
ago. An English version of the document is available in Blanpain, R., ed. 2002. “White Paper
on The Labour Market In Italy, The Quality of European Industrial Relations and Changing
Industrial Relations”, Bulletin of Comparative Labour Relations.

2 For an overview of the reform of the pension system in the context of the so-called “Decree
to Save Italy” see Monti’s £30 billion survival plan, on www.eurofound.europa.eu/eiro/2012/
01/articles/it1201039i.htm (last accessed: 1 October 2012).



http://www.eurofound.europa.eu/eiro/2012/01/articles/it1201039i.htm
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inaugural address, the measure was presented for public opinion as a matter of
urgency. In discussing the current macro-economic context, the reform of the
national labour market was portrayed as an inevitable move to secure the
future of younger generations — most notably in terms of job opportunities and
pension entitlement — as they have been hit the hardest by the crisis that was
caused by the collapse of the financial markets.

This is consistent with the view — not prevailing, although well established
among European commentators and decision-makers — that high
unemployment rates, chiefly among young people, coupled with the steady
increase in atypical and precarious employment, have been brought about by
the high levels of protection for workers in salaried employment.

An authoritative indication of this line of reasoning is the move made during
the financial downturn by the President of the European Central Bank, Mario
Draghi.

In order to safeguard the future of the youngest generations, Mr. Draghi
openly questioned the long-term sustainability of the European social model.
In this sense, he prodded European law-makers into reviewing national labour
laws, deemed to be unbalanced in favour of adult workers (the insiders),
particularly in the current recession.

The Italian Government followed Mr. Draghi’s advice carefully, fuelling a
polemical discussion concerning the European Central Bank and some other
European bodies allegedly placing Italy under special administration. This
state of play de facto impinged on the effort — to date successful — on the part
of both trade unions and pro-labour political parties, to counter the decisions
made unilaterally by the Government.*

® For an in-depth analysis on the reasons for the reform, particularly to offset the levels of
protection offered to young people against those supplied to their adult counterparts see
Tiraboschi, M. 2012. “Young Workers in Recessionary Times: A Caveat to (Continental)
Europe to Reconstruct its Labour Law?” in this book.

* At the time of Silvio Berlusconi’s last term in office, trade unions were definitely given more
room to manoeuvre following the passing of Article 8 of Legislative Decree No. 138/2012 on
the reform of the labour market. Then as now, the Government was prompted by the European
institutions to take action. It thus empowered collective bargaining at company and territorial
level to implement certain employment safeguards by way of derogation from national
bargaining, in order to cope with the crisis and favor economic growth. Of course the levels of
protection set down by the international Conventions, Community legislation, as well as
certain limitations concerning labour issues imposed upon by the Italian Constitution were still
valid. On that occasion, social partners succeeded in challenging the measures put forward by
the Government. See various comments in Diritto delle Relazioni Industriali, No. 3, 2012
(under Ricerche).




As will be discussed further, Act No. 92/2012 (hereafter the Monti-Fornero
Reform) has introduced numerous innovative measures. This aspect could be
observed, as this substantial piece of legislation consists of 270 controversial
paragraphs, yet grouped into four articles to expedite the approval process. For
different reasons, the reform was hailed with outright hostility by the social
partners (see § 6). Such a reaction pressured the Legislator to promptly amend
the provision, with a number of changes that were already foreseen by the
Parliament and took place one month after its enforcement.”

The reform greatly impacted the main aspects of Italian labour law, namely the
legal procedures to establish and terminate the employment relationship. It
also deals with the sources of labour law; this is because of the preference that
has been given to the norms of a compulsory character, which narrows down
the role of trade union law, particularly company customs. In addition, social
concertation — once pivotal in the evolution of labour law in Italy — played a
peripheral role while the provision was being devised.

In contrast to what occurred in some other European countries — most notably
in Spain® — the reform does not touch upon internal flexibility that is the set of
legal provisions governing the employment relationship (personnel and job
classification, working hours, job description, absence from work, and so
forth). These aspects — which are clearly of great importance — still fall within
the province of collective bargaining or are subject to mandatory forms of
regulation that date back to the 1970s, such as Law No. 300/1970 (the
Workers’ Statute).

This approach further upholds the trend towards legal abstentionism in labour
relations, all the more so if the drafters of the reform also refrain from
amending the structure and the functioning of collective bargaining.” Indeed,

® See Act No. 134 of 7 August 2012.

® Ley No. 3/2012, de 6 de Julio, de medidas urgentes para la reforma del mercado laboral.
For a reconstruction of the provisions laid down by the reform of the labour market in Spain,
see Martin Hernandez, M. L. 2012. “La ultima fase de la evolucion del derecho del trabajo
espafiol: las reformas laborales del bienio 2010-2012”, Bollettino Speciale ADAPT No. 17;
Navarro Nieto, F. 2012. “Spagna - La riforma del quadro giuridico della contrattazione
collettiva”, Diritto delle Relazioni Industriali No. 3; Baylos, A. 2012.“Crisi del diritto del
lavoro o diritto del lavoro in crisi: la riforma del lavoro spagnola del 2012, Diritto delle
Relazioni Industriali No. 2; Garcia Vifia, J. 2012. “Il sistema di relazioni industriali in Spagna
dopo la riforma della contrattazione collettiva. L’impegno per il contratto d’azienda”, Diritto
delle Relazioni Industriali No. 1.

" As a result, and in line with the Italian experience, collective agreements in the private sector
are regarded within the common-law framework still governed by the Civil Code of 1942,
which, at least in formal terms, are binding on the contracting parties only if they are members
of employers’ associations and trade unions.
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the Parliament just delegated to the Government the power to deal with issues
concerning economic democracy and workers’ participation. Drawing on the
German model of co-determination (Mitbestimmung), and by means of special
provisions that introduced certain participation schemes, the attempt of Italian
law-makers has been to move away from the current industrial relations model
— which is of a more adversarial nature — to a more cooperative and
collaborative approach. The proposal was met with approval by the most
reformist unions (the Italian Confederation of Workers’ Union — CISL — and
the Union of Italian Workers — UIL), whereas both the more antagonist
General Confederation of Italian Workers (CGIL) — and the most influential
employers’ associations (e.g. Confindustria) firmly opposed this approach.

As far as the overall structure of the reform is concerned, the Government’s
original intentions were to favour more flexibility in hiring by way of open-
ended contracts, an aspect that makes the dismissal easier — mainly for
economic reasons — concurrently scaling back the scope of atypical and
temporary work, either in salaried and quasi-subordinate employment.

One might note, however, that the give-and-take accompanying the approval
of the Monti-Fornero Reform and subsequent amendments — e.g. Act No.
134/2012 — prejudiced the foregoing plan.®

In fact, just few weeks after the passing of the reform, a number of
amendments were made to the provisions on contractual schemes and on the
remedies put in place in the event of failing to comply with provisions
regulating dismissals for economic reasons. In some respects, the amendments
to the reform made it more complicated to conceive the overall structure of the
proposal put forward by the Government, as well as the guiding principles
underlying the reform process.

The same holds for the reform of the labour market safety-net measures,
which, based on the model of Danish flexicurity, could play a key role in
enhancing the transition between occupations, as well as leading to a more
adequate balance between flexibility in hiring and flexibility in dismissals.
However, a watered-down compromise was eventually reached, since the early
proposals made by the Minister of Labour to introduce the guaranteed

& In actual terms, such a proposal would concern only large-sized enterprises, for the vast
majority of small and medium-sized companies in Italy already enjoy higher levels of
flexibility in dismissals. This is a further explanation of the strong opposition to the proposal
on the part of several representative associations (artisans and small employers in the
commercial and tertiary sectors), for it reduces the levels of flexibility in hiring without any
gains in terms of flexibility in dismissals.




minimum wage and, above all, to repeal traditional forms of income support
were firmly opposed by both social actors and the governing parties.

The review of the safety-net measures introduces a number of significant
amendments (see 8 5), yet representing a case of “old wine in a new bottle”. In
other words, the provision of unemployment benefits funded by social
contributions — and not by the general system of taxation, as it was hoped for —
is already a well-established practice in Italy. On top of that, this system will
only be fully implemented in the years to come, for its effective sustainability
— alongside macroeconomic compatibility — will be monitored by the social
partners and dependent upon the development of the crisis.

In an awareness of the foregoing issues, the Legislator outlined the reasons
and the purposes of the reform, reasserting the central role played by full-time
open-ended subordinate employment, also with regard to the apprenticeship
contract, which remains the most widespread contractual scheme for those
who enter the labour market for the first time. Indeed, the preference for this
contractual arrangement is not to be ascribed to a decrease in the labour costs
for open-ended contracts, nor to certain simplified procedures that favour their
implementation. Rather, there has been a concurrent, and in some respects
radical, dwindling of the regulatory mechanisms and contributions to be borne
by employers for contractual arrangements in temporary work, self-
employment, and quasi-salaried employment (continuous and coordinated
collaboration contracts).

The explicit intention here is to overcome the duality between insiders and
outsiders — e.g. stable workers and precarious workers — of the Italian labour
market. Nevertheless, the issue is dealt with in a contradictory manner. In fact,
the introductory paragraphs of the document clearly state that — pending a
future and uncertain harmonisation process — the reform only concerns the
private sector. Accordingly, the public sector does not fall within the scope of
the provision, primarily because of higher rates of trade union representation
that ensure protection in terms of stability of employment.

Yet early commentators® have pointed out another contentious issue, which
has been acknowledged by the Minister of Labour in a number of public
statements. The move on the part of the Government aimed at narrowing down
the use of flexible and atypical work — especially in recessionary times — might
foster another dualism that is peculiar to the Italian labour market, viz. that
existing between regular and irregular employment. This is particularly the
case if one considers the telling arguments put forward at an international

® See the contributions in Magnani, M., and M. Tiraboschi, eds. 2012. La nuova riforma del
lavoro — Commentario alla legge 28 giugno 2012, n. 92. Milano: Giuffré.



level,* according to which the extensive hidden economy in Italy — amounting

to between 23% and 27% of Gross Domestic Product (GDP), that is twice or
three times that reported in France and Germany — alongside a sound set of
safety-net measures** — now called into question (see § 5) — helped Italy tackle
the crisis originated in 2007 following the economic turmoil.

The creation of a regular monitoring system to assess the impact of the reform
on the labour market on the part of the Legislator should be deemed of
particular significance. The development of a system for monitoring purposes
should be the domain of the Minister of Labour and Social Policies,"® who
should also oversee the evaluation of the implementing stage of the reform
programme, its effects in terms of efficiency and employability, and the
mechanisms for entering and exiting the labour market. The results of this
monitoring activity might be useful to take cognizance of the amendments to
be made to the provisions laid down by the reform.

2. Flexibility in Hiring: The Tightening Up of Atypical and Flexible
Work and the Revival of Apprenticeships

2.1. Fixed-term Contracts

Following the reform of 2001, which implemented the EU Directive No.
1999/70/CE, Italian legislation allows for the issuing of employment contracts
of a definite duration, although this must be linked to the presence of
technical, productive or organisational reasons, even in relation to the
everyday activity of the employer.

Although questioned by a number of case law rulings on matters of fact, the
aim of the Legislator was to normalise the recourse to fixed-term contracts,

10 See Monteforte, F. 2012. The Paradox of Italy’s Informal Economy, Stratfor.

1 For a reconstruction — from an international and comparative perspective — of the system of
safety-net measures which traditionally consists in a scaling back of working hours through
various forms of income support, see Tiraboschi, M., and S. Spattini. 2012. “Anti-crisis
Labour Market Measures and their Effectiveness between Flexibility and Security”, Labour
Regulation in the 21* Century: In Search of Flexibility and Security, eds. Davulis, T., and D.
Petrylaité, ADAPT Labour Studies Book Series, No. 2 (Cambridge: Cambridge Scholars
Publishing), 163 ff.

12 Article 17 of Legislative Decree No. 276/2003 (the Biagi Reform) already made provisions
for a careful monitoring system that evaluates the effectiveness of the legislative measures put
in place. Regretfully, this system was never implemented.




which up until then could be used only on a temporary basis and under special
circumstances.
In an attempt to stress the pivotal role played by open-ended salaried
employment, the document of the reform states that, “full-time open-ended
subordinate employment is the standard form of employment”. In the
aftermath of the reform, this contractual arrangement was widely used,
whereas fixed-term contracts were once again seen as being entered into only
in certain circumstances, while still regulated by Act No. 230/1962 and, before
that, the Civil Code of 1942.
With a view to moving beyond this hard-and-fast distinction, the Monti-
Fornero Reform opens the possibility of two additional forms of temporary
employment.
In the first case, fixed-term contracts without indicating the justifying reason
can be issued, that is irrespective of the temporary nature of the assignment or
the organisational needs of the employer. This employment contract can be
concluded between an employer (or a user-company) and a job seeker who is
hired for the first time and for a limited time up to a period of twelve months,
in order to perform any kind of task. Unlike the past, an employment
relationship of this kind can thus be established for the first time regardless of
the tasks to be carried out by the employee and without the obligation upon the
employer to provide technical and organisational reasons, even in cases of
substitute work. The only requirement is that the employment relationship
lasts for less than twelve months.

Alternatively, the reform specifies that workers can be hired under fixed-term

contracts for an indefinite period without the need on the part of the employer

to give details about the reasons for hiring, provided that the following
conditions are met:

— this clause must be agreed upon in collective agreements;

— it must involve not less than 6% of the workers of each production unit;

— it must be carried out in certain organisational processes (start-ups, the
launch of new products, technological changes, further stages of a
research project, renewal or extension of a job assignment).

It must be said that this route can be pursued only if agreed upon during

collective bargaining, with the opportunity to resort to this flexible form of

work in the relevant industry that might be taken into account.

As far as the first option is concerned, the Legislator appears to run into a

contradiction. This is because after reasserting the major role played by full-

time open-ended subordinate employment, a major exception is introduced to



this proposition that impinges on the logic of national labour law, although
limited to the first employment contract that is entered into.

In the second case, and save for a few exceptions, employers’ associations will
be loath to enter into agreements of this kind, as employers are now allowed to
wait twelve months before recruiting a worker for the first time, also taking
account of the limitations posed by collective bargaining. In addition, the
reform reveals a tendency to move away from a decentralised industrial
relations system which marked earlier provisions at a national level. This is
because only company-wide and interconfederal (national multi-industry)
agreements are regarded as valid in this case, with decentralisation that takes
place in the presence of delegation from national collective bargaining.

The unwillingness to make use of regulated forms of temporary employment is
further exhibited by another aspect. Starting from 2013, the employer who
decides to recruit a worker on a fixed-term contract will be required to pay an
additional contribution amounting to 1.4% of pension-qualifying income, in
order to finance an occupational fund (A4ssicurazione Sociale per [’Impiego,
see 8 5). Employers will be reimbursed this contribution — up to a maximum of
the last six months’ pay — if the employment relationship will be converted
into full-time open-ended employment, or that the worker will be hired within
six months of the termination of the fixed-term employment relationship. Due
to the particular nature of this form of employment, this additional
contribution is not to be paid in the event of workers taken on under fixed-
term contracts for seasonal and substitute work.

Still on fixed-term employment contracts, further interventions concern the
continuation of the employment relationship after the expiration of the terms,
the procedures to dispute its validity, and the forms of compensation in the
event of transformation into salaried employment.

With reference to the first point, employees can provide their service for the
employers up to a maximum of 30 days — and not 20 days as previously set —
from the date of the expiration of the employment contract, if the employment
relationship has a duration of less than six months. For employment contracts
lasting more than six months, this threshold has been raised from 30 to 50
days. Contracts which are extended longer than these terms will be converted
into an open-ended employment relationship.

The Legislator also regulates the interval between fixed-term contracts to re-
employ the same worker. If the previous employment relationship had a
duration of less than six months, the lapse of time between the two
employment contracts should be of 60 days, and not 10 days, as it was in the
past. However, 90 days rather than 20 days should have elapsed between one




employment contract and the other in cases in which the first employment

contract lasted more than six months. Nevertheless, collective agreements

concluded by the most representative trade unions and employers’ associations
at a national level, are allowed to reduce these intervals. More specifically:

— up to 20 days if the first employment contract has a duration of less than
six months;

— up to 30 days if the first employment contract has a duration exceeding six
months, particularly in the event of hiring resulting from certain
organisational processes (start-ups, the launch of new products,
technological changes, further stages of research projects, renewal or
extension of a job assignment).

The scaling back of the minimum period between the two employment

contracts applies to seasonal work and in all cases laid down in collective

agreements concluded at a national level by the most representative trade
unions.

The reform also introduces a statute of limitations for disputing the

termination of the fixed-term contracts. Workers can appeal against the

termination that is invalid for reasons related to the date of expiry after
appraising the employers, also by means of out-of-court procedures, within

120 days of the termination of employment, thus raising the previous 60-day

time limit. After lodging the complaint, workers should initiate legal

proceedings within the following 180 days and not 270 days, as it was
originally set down.

As for employment cases, the law now reviews compensation to be paid by the

employer in the event of a ruling in favour of the worker and the resulting

conversion of the fixed-term employment contract into an open-ended one.

Statutorily, the sum to be paid by the employer amounts to 2.5 to 12 months’

pay, considering the last salary. The novelty lies in the fact that this sum of

money is now regarded as full compensation for any loss suffered by the
worker, thus including entitlement in terms of pay and social contributions
from the termination of the employment contract and the decision made by the
tribunal. Therefore, following the ruling on the part of the courts, the employer

— whether or not fulfilling the obligation to re-engage the worker — is required

to provide arrears of pay and relevant contributions.



2.2. Temporary Agency Work

The intentions on the part of the Legislator to stress the pivotal role played by
full-time and open-ended subordinate employment as the most widespread
form of employment in Italy are patent if one looks at the interventions made
to the provisions regulating temporary agency work.

At the outset, it should be noted that the proposals laid down seem to be
insufficient. Most importantly, they show a tendency away from the efforts
made since 2003 — and in line with international experience — to single out
agency work as a form of work facilitating the matching of supply and demand
for labour, especially if compared to atypical and temporary employment.
Within the Italian legal system, agency work was originally regarded as
particularly useful in organisational and managerial terms, benefitting labour
flexibility and contributing to the modernisation of the productive system. This
is also because certain mechanisms of contractual integration between
undertakings and certain processes — namely staff-leasing, and in-sourcing, co-
sourcing, net-sourcing, selective sourcing, multi-sourcing, back-sourcing, co-
specialisation and value added outsourcing — to be overseen by high-qualified
operators within the labour market, as is (presumably) the case of work
agencies.

However, the Monti-Fornero Reform puts fixed-term employment on the same
footing as agency work, thus taking a step back in time of at least ten years, as
the proposals detailed in the reform programme scale back the scope of
application of this form of employment. Further, according to the reform, the
recourse to agency work is possible by providing a justifying reason, save for
two cases.

In the first case, the employer and the agency worker can conclude an
employment contract for the first time and with a maximum duration of 12
months, without specifying technical, productive, organizational reasons, nor
whether the worker will be engaged in substitution work, which, as a rule,
should be included in the particulars of the employment contract. It seems
worth pointing out that the wording “the very first employment relationship
between the employer/the user company and the employee” used in the text of
the reform attempts implicitly, yet in an ambiguous manner, to confine this
exception to the first employment contract entered into, and not to the
relationship between the employment agency and the worker.

Alternatively, the conclusion of the employment contract between the
employer and the agency worker does not require any justification, nor do




these contracts have limitations in terms of number and duration, whereas the
following conditions are met:

a) this exception is agreed upon during collective bargaining;

b) it must involve at most 6% of the workers of each production unit;

c) in the event of hiring resulting from certain organisational processes (start-
ups, the launch of new products, technological changes, further stages of
research projects, renewal or extension of a job assignment).

None of the exceptions allows for an extension of the employment contract,
once ended.

In the author’s view, the recourse to agency work devoid of a justifying reason
might on first approximation facilitate the task of temporary work agencies
and reduce the rate of employment disputes, particularly if compared to that of
the previous years. However, in the long- and medium-time frame this state of
play will debase the role of temporary work agencies as qualified operators in
the labour market in terms of improvement of human capital and specialization
of production, limiting their function to the mere provision of workers on the
basis of the employer’s needs.

The reform also specifies that, for the purposes of calculating the maximum
duration of fixed-term contracts — in any case not exceeding 36 months — it is
necessary to count towards the time needed to perform the same task — e.g.
with the same job description — carried out by workers with the same
qualification. Agency work is thus once again likened to fixed-term
employment, with this provision that is far from securing stable employment.
In addition, it acts as a disincentive for the work agency, which is therefore
loath to provide training and special skills for agency workers. As already
discussed above, this aspect is further confirmation of the marginal role
allocated to this form of employment.

In addition to this, the reform regulates employment agency apprenticeships.
Employers are still prohibited to hire apprentices on a temporary basis.
However, it is possible to utilise the services of apprentices who are employed
by an agency work for an unlimited period (staff leasing) in all the productive
sectors that is when a commercial contract of an indefinite term between the
user company and the employment agency is concluded. An obstacle to the
implementation of this provision might arise from the fact that the reform
repealed certain norms laid down by the Biagi Reform in 2003. In particular,
in compliance with European Directive No. 2008/104/CE, the Biagi Law set
forth a derogation from the principle of equal treatment between agency
workers and other employees, if the recourse to agency work is made for
training purposes or aims at easing access to labour market. This aspect might



affect the procedures to determine remuneration for apprentices hired by the
employment agency, as it is usually equal to pay for employees of a lower
grade, or to a certain percentage of remuneration provided to more trained and
qualified workers.

Distinct from what was laid down in previous interventions, the Monti-
Fornero Reform also makes provisions for a longer interval between fixed-
term employment contracts at the time of rehiring the same workers. In this
connection, the lapse of time to issue a new limited-term contract should be of
60 days if the previous employment contract has a duration of less than six
months, or 90 days for fixed-term contracts lasting longer than six months. A
literal interpretation of the norm suggests that the relationship between the
work agency and the worker falls outside the scope of application of the
provision, while doubts arise in reference to the relation between the work
agency and the user company. Perhaps this can be explained by the attempt on
the part of the Legislator to prevent the abuse or the repetitive use of fixed-
term contractual arrangements (“chains” of contracts). Should this be, the
work agency is either allowed to send the same worker to different user-
companies on a permanent basis, or to the last user-company the worker
provided his/her services to, for the latter upon compliance with terms of
renewal statutorily laid down.

After an inspection of the reform, one might also note a shrinking of the
funding allocated to employment agencies to promote active labour market
policies, training, and retraining of temporary workers. In this sense, the law
provides that starting from 1 January 2013; employers have to pay an
additional contribution corresponding to 1.4% of pension-qualifying income
for salaried workers hired on a temporary basis. As for the employment
agencies, this sum is partly offset by a reduction in the contribution paid to a
training fund for agency workers that is equal to 4% of aggregate salary.

2.3. Apprenticeship, Access-to-Work Contracts, and Placements

The Monti-Fornero Reform sets much store by the apprenticeship contracts,
regarded as a privileged channel for helping young people to enter the labour
market. In the context of this paper, it might be useful to point out that a
comprehensive reform of apprenticeships already took place in September
2011, and included a number of agreements concluded over the two years




prior to the reform between the Government, the Regions, and the social
partners.*®

The reform reasserts the pivotal role carried out by apprenticeship as the main
contractual arrangement for first-time entrants to the labour market. This
approach stands in line with the proposal of many academics — particularly
economists — for a “single employment contract” for people starting their first
job. One might note, however, that some critical aspects of apprenticeship —
e.g. the training content — still remain unsolved. Accordingly, the widespread
use of apprenticeship for first-time entrants into the labour market is to be
attributed mainly to provisions, which scaled back the recourse to other
contractual schemes for this category of workers. This is particularly the case
of access-to-work contracts — introduced by the Biagi Law in 2003 and now
repealed — project work and placements.

In consequence, although welcomed in principle, the proposal of
apprenticeship as the main contractual scheme to enter the labour market is, in
general terms, far from being realistic. In fact, nearly one year after the
enforcement of legislation regulating apprenticeship, the devising of a system
which considers the needs of productive sectors and the differences at regional
level has not yet been fully envisaged. The setting-up of a national system of
vocational standards to validate and certify one’s vocational skills as laid
down by the relevant provisions in 2011 has never been implemented either.
Therefore, only in formal terms can the apprenticeship contract be classified as
full-time open-ended subordinate employment and be freely terminated at its
end. In practice, it is to be considered a fixed-term contract devoid of the
training content and not in line with the German dual model system to which
the Legislator claimed to have referred to.**

Of significance is the innovation concerning the increase of the number of
apprentices that can be recruited by the employer, which is determined by the
number of qualified workers in employment. Starting from 1 January 2013, the
ratio of apprentices — to be hired either directly or through open-ended
employment agency contracts — to qualified employees will be 2 to 3.
Notwithstanding specific more favourable conditions laid down for the artisan
sector, the ratio is set at 1 to 1 for employers with less than ten workers, while
employers with no qualified staff or with less than three specialized workers
will be allowed to take on up to three apprentices.

13 See Tiraboschi, M., ed. 2011. Il Testo Unico dell’apprendistato e la nuova disciplina dei
tirocini formativi. Milano: Giuffre.
Y Supra, § 3.



In addition, for the purposes of the reform, employers with at least ten
employees are allowed to hire apprentices on the condition that they had
recruited at least 50% of apprentices whose contract ended in the past 36
months. This percentage has been reduced to 30% in relation to the 36 months
subsequent to the enforcement of the reform. As the provision expressly laid
down, the employment relationships terminated over the probationary period,
or due to resignation or just cause dismissal are not to be included in the
foregoing calculation. Apprentices recruited in violation of these conditions
are to be considered salaried employees hired on open-ended contracts entered
into force since the employment relationship was established. In the event of
non-compliance with this ceiling, it is possible to recruit another apprentice
who adds to those already employed. The same goes in cases in which no
apprentice has already been hired upon termination of the apprenticeship
contract. The statutory 50% is a minimum threshold and applies to all
productive sectors. For this reason, it might be amended upward, depending on
the applicable collective agreements.

In order to ensure adequate training, the reform also sets forth that
apprenticeship contracts should have a minimum duration of 6 months, with
the sole exception of seasonal work, for which it is only possible to issue
vocational apprenticeship contracts.

Also in consideration of the widespread recourse to apprenticeship, the Monti-
Fornero Reform provides delegation of certain tasks to the Government, also
with a view to narrow down the recourse to placements and prevent their
improper use. This can be done only upon an agreement concluded between
the parties involved (the State and the Regions) which sets down guidelines on
training and placements for career guidance purposes, to be implemented at
regional level. In this connection, the reform programme also lays down a
number of criteria that foresee more stringent rules to regulate this contractual
scheme. An example is the obligation on the part of the employer to provide
remuneration to the trainees for the work performed.

2.4. Part-time and On-call Work

The reform introduces a number of major changes to part-time work which
concern certain clauses (clausole flessibili ed elastiche) allowing the employer
to either modify the time and increase the hours agreed upon in the
employment contract to perform a given task.




The conditions and the specifics to carry out the working activity are not
determined by the employer and the employee directly, but they should be set
down during collective bargaining.

In order to encourage the proper use of part-time work as a flexible form of
employment, the Monti-Fornero Reform specified that it is for collective
agreements to envisage the procedures enabling workers to repeal or amend
these clauses. Therefore collective agreements will detail the cases in which
workers might opt for a review of the employment contract in relation to the
foregoing clauses.

Furthermore, the reform also provides the opportunity for some categories of
workers who already agreed on these clauses to reverse their position, most
notably working students, workers with oncological conditions, and the
category of workers listed in collective agreements.

More radical changes have been made to on-call work (zero-hours contracts),
that is the employment relationship — either of a definite or indefinite duration
— in which the workers agree to provide their services to the employers, who in
turn make use of their performance on the basis of what has been laid down by
the law or collective agreements.

The reform made provisions particularly in relation to its scope of application.
In this sense, it sets forth that — without prejudice to the cases specified in the
collective agreement — work on an intermittent basis can be performed by
workers over the age of 55 — thus raising the 44-year-old threshold set by the
Biagi Law in 2003 — and by workers up to the age of 24, provided that the
tasks are carried out before attaining the age of 25.

The reform also repeals the clause allowing the carrying out of on-call work in
certain times of the week, month or year agreed in advance in collective
bargaining, and sets down some measures to raise the levels of transparency.
More specifically, it places an obligation upon the employer to notify relevant
authorities (Direzione Territoriale del Lavoro) before the embarking on a job
task — or a series of job tasks totalling less than 30 days — on the part of on-call
workers. The notification can be made by text (Short Message System), fax, or
simply by email. Upon fulfilment of this obligation, the employment
relationship can be concluded, with the employer who is required to notify the
relevant authority every time the worker is called out to work.



2.5. Coordinated and Continuous Collaborations (Quasi-
subordinate Employment)

The Monti-Fornero Reform made profound amendments to quasi-subordinate
employment. This is particularly the case concerning project work, that can be
loosely defined as an employment relationship between the employer and the
employee, which takes place on a coordinated and continuous basis,
characterised by an absence of subordination relating to the completion of the
project.

Unlike what was laid down by the Biagi Law in 2003, the employer is relieved
from the obligation to provide a work schedule of the project — or project
phases — to be implemented. As a result, the existence of an employment
relationship of this kind will only be determined for specific projects.

The project to be carried out needs to be related to a given end result, which
cannot consist in the mere employer’s company purpose and cannot include
repetitive tasks.

The reform clarifies the meaning of the provision laid down in the Biagi Law
in 2003 according to which professions for which enrolment in special
registers (albo professionale) is required are excluded from the scope of
application of project work. It seems important to point out that this exception
is limited to quasi-salaried employment in the form of intellectual work, the
nature of which is the same as that performed by professionals who need to
comply with registration procedures.

In consequence, professionals who are enrolled in these special registers,
operate for one client and carry out tasks which are not related to their trade
will be regarded as engaged in project work. This applies also in cases in
which professionals operate simultaneously for more than one client.
However, whereas the employment tribunal ascertains that there exists a
relationship between the work performed and the trade carried out, the
employment relationship is converted into salaried employment, as a project
justifying the recourse to project work has not been provided.

These measures are intended to prevent the fraudulent use of project work,
particularly to mask salaried employment. One might note, however, that this
goal has not been achieved through a set of repressive measures to combat
fraudulent practices, but rather because of the unwillingness on the part of
employers to make use of project work. This is exhibited by an increase in the
labour costs for project work — that will be the same as those for salaried
employment by 2018 — and by the provision of more stringent regulations to
assess whether project workers are hired on salaried employment contracts.




The reform also posits that there is a legal presumption in favour of the
existence of salaried employment without the opportunity to provide rebuttal
evidence in cases in which the lack of the project to be implemented at either
formal or substantial levels has been ascertained by the courts.

On the contrary, there shall be a presumption of salaried employment with the
opportunity to supply rebuttal evidence in cases in which the working activity
is performed along the same lines of that carried out by salaried employees,
thus not taken into account tasks which require high levels of skills on an
exclusive basis.

As for the termination of the employment relationship, it is still possible to
discontinue the contract for just cause before it ends, yet pursuant to the
reform the parties are not allowed to freely terminate the employment
relationship. The employment contract can be brought to an end by the
employer only when there is an objective lack of fitness of workers which
endangers the fulfilment of the project. For their part, workers hired on project
work contracts can discontinue the employment relationship by giving notice,
only if this clause is expressly laid down in the contract.

The reform introduced major amendments also with regard to remuneration.
Notwithstanding that the amount paid should be proportional to the quality and
quantity of the work performed, it also specified that workers should be
remunerated at a rate which is not less than the minimum wage set on a
sectoral basis. Further, the system of remuneration should also consider the
employment grading methods set up for each sector and the minimum wage
levels set down for similar tasks for salaried employees. Wage setting is
agreed upon in collective agreements concluded by the most representative
trade unions and employers’ associations at national, inter-sectoral, and
sectoral levels, also by means of decentralisation by way of derogation
clauses. In the absence of specific collective agreements, reference should be
made to the minimum wage provisions specified in the national collective
agreements for workers operating in the same sector and with the same
employment grade as project workers.

2.6. Self-employment

The Monti-Fornero Reform narrows down the scope of application of self-
employment in a considerable manner. This is due to the prevailing legal
presumption that autonomous workers are hired on salaried employment
contracts, to be applied in the cases provided by the law.



There are three criteria to establish whether an individual claiming to be self-
employed is actually presumed to perform salaried employment on an open-
ended contract. For the sake of clarity, it should be noted that the provision
makes use of the wording “continuous and coordinated collaboration”.
Nonetheless, pursuant to Italian labour law, a contractual arrangement of this
kind lacking a specific project is reclassified as open-ended salaried
employment. For an individual to be regarded as a salaried employee on an
open-ended contract, at least two out of three of the conditions listed below
must be met.

The criteria laid down by the law are factual situations pertinent to the running
of the employment relationship, which, besides its classification at a formal
level, help determine the coordinating and continuing nature of the work
performed. The criteria laid down by the Legislator are:

1) the duration of the employment relationship, whereas lasting for more than
eight months for two consecutive years;

2) the provision of services to one client on an exclusive basis, provided that
the turnover of the self-employed earned while operating for the same client —
or for a permanent business establishment — over a period of two consecutive
years amounts to 80% of his/her total earnings.

3) the presence of a fixed workstation at the client’s premises, where “fixed”
means that it is non-movable or temporary.

The legal presumption of open-ended salaried employment does not apply in
cases in which the tasks to be performed require high skill levels or “practical
skills acquired through experience”. This is conditional on the fact that the
average annual earnings of autonomous workers are equal to or higher than a
certain sum statutorily determined. Another exception — which works as an
alternative to the foregoing — concerns, for instance, a professional self-
employed individual performing his/her job upon membership to professional
associations (special registers, professional bodies, and so forth).

2.7. Special Forms of Joint Ventures

The reform also makes provisions for special forms of joint ventures, whereby
an associating party grants an associated party a share in the profits of the
business or of one or more transactions on the basis of an agreed upon
contribution. This is known in Italy as associazione in partecipazione
(literally, joint venture partnership). Over the years, an increase in the misuse




of this contractual scheme has been reported, particularly in clerical work or
manual labour in the building industry.
The Monti-Fornero Reform amends previous legislation governing this
contractual arrangement, and specifies that it is possible to have up to a
maximum of three associated parties engaged in the same activity if the
contribution provided also includes the work performed. This applies
regardless of the number of associating parties, with the sole exception of an
associated party being a spouse, a family member up to the third-degree of
kinship or a second-degree ascendant. In the event of non-compliance with
this clause, the associated parties who provide a contribution in the form of
work performance will be considered as salaried employees on an open-ended
contract. The legal presumption in favour of salaried employment thus does
not allow for rebuttal evidence to demonstrate the genuine nature of the
employment relationship.

Prior to the enforcement of the reform, the setting-up of a number of joint

ventures to deal with the same business or transaction did not impinge on the

validity of the contract, save for cases in which at least one of them is
established at a later stage (unlike otherwise agreed, the associating party

cannot grant other individuals a share in the profits of a business or a

transaction without the consent of the former associated parties).

As already pointed out, the reform tightens up the regulation for this special

form of joint venture. For the contract to be valid, it is possible to have up to a

maximum of three associated parties engaged in the same activity, except in

cases of family members or ascendants.

The reform also sets down certain cases of legal presumptions of salaried

employment, against which evidence can however be provided. A contractual

arrangement concluded to set up a joint venture is presumed to be salaried
employment in the following cases:

— if the associated party does not have a share in the profits of the business
run by the associating party;

— in the event of failing to report the associated party on the activity carried
out (by way of a report on the annual management if the activity has been
performed for more than 12 months);

— in the event that the agreed upon contribution on the part of the associated
party corresponds to “unqualified” labour, that is neither characterized by
theoretical knowledge acquired by specific training nor by practical skills
acquired in the same job.

In addition, in order to restrain the recourse to this form of joint venture, the

reform sets forth an increase in the social contributions for the associated



parties. In this sense, the cost of labour will rise at 1% every year until 2018,
totalling a contribution rate of 33% for those who are not covered by any other
form of public retirement scheme.

2.8. Occasional Work of an Accessory Nature

The reform foresees a thorough review of regulations governing occasional

work, that is work provided without concluding and employment contract and

by means of a particular payment system, namely vouchers for an amount of

10 Euros per hour.

Already in 2003, the Biagi Law made provisions for workers on this

contractual arrangement based on remuneration. In this sense, the Biagi Law

also detailed the category of workers who can engage in occasional work

(young people, housewives, and retired people) as well as its scope of

application (domestic and agricultural work, and light housework).

Contrary to what was laid down in 2003, the Monti-Fornero Reform now

specifies that occasional work only include work performed on an occasional

basis, which generates a total income of €5,000 in a calendar year.

Significantly, this sum corresponds to the sum earned from the services

provided to all the client firms, marking an important difference with the past.

Occasional workers can still carry out working activities up to a maximum of

2,000 Euros per annum to be paid by different client firms, if their services are

rendered to entrepreneurs and professionals.

Another relevant measure — which will certainly facilitate the recourse to

ancillary work without any consequence in legal terms — is that the recourse to

this form of employment is allowed for all working activities and irrespective
of the workers’ personal characteristics.

Some special regulations have been laid down which scale back the use of

occasional work in the agricultural sector to the following cases:

— agricultural work of an occasional nature performed by retired people and
by young people who are less than 25;

— agricultural work provided to farmers which generates a turnover of 7,000
Euros per annum, with the exception of farmers enrolled in special
registers for the previous year.

Public bodies are still allowed to make use of occasional work, as long as they

comply with regulations to contain personnel costs and, whereas in force,

budgetary stability pacts. In the same vein, recipients of social security
benefits who are entitled to a maximum of 3,000 Euros for the year 2013, can




perform occasional work in both private and public bodies and in all
productive sectors to supplement their monthly wage or any other form of
social aid.

3. Flexibility in Dismissals. Remedies for Unfair Dismissals and New
Rules on Collective Dismissals

In the Italian legal system, the termination of open-ended and salaried
employment contracts can only take place for just cause — thus not allowing
for the continuation of the employment relationship — or for justified reasons.
If the latter, the employment contract can be discontinued because of a serious
violation of the worker’s contractual obligations (that is for “subjective
reasons”) or justified by needs related to production and its functioning, or
organizational choices made by the employer (that is for objective reasons). In
the event of an unjustified dismissal, Italian legislation provides a set of
remedial measures traditionally consisting in the worker’s reinstatement — in
the event of large and medium-sized companies — or a compensation award —
if concerning small-sized companies.

Reinstatement takes place in cases of unfair dismissals, in businesses
employing more than 15 employees in the productive unit where the unfair
dismissal occurred — or more than 5 for employers who run a farm — or in
businesses with more than 60 workers altogether, whether operating in the
same productive unit or not. By virtue of this remedy the employment contract
is not regarded as interrupted, thus the employee can ask to return to the same
job and to demand unpaid salary. With regard to remedies in the form of
compensation, it concerns the productive units and the employers not falling
within the foregoing cases. It does not invalidate the effects of unfair
dismissal, but it places an obligation upon the employer to choose between
reinstating the workers and granting them a sum of money ranging from 2.5
and 6 months’ pay.

By regarding as unfair the dismissal delivered without a reason, the reform
amends the Italian remedial framework, seen as “anomalous” if compared to
that of other countries, as producing discouraging effects on foreign investors
in our country and penalising local employers at an international level.

As a result, extant legislation now regulates unfair dismissals taking account
of the underlying reasons and the employers’ liability. In this sense, there are
different employment safeguards that apply in accordance with the reasons



and depending of the type of dismissal, viz. discriminatory dismissals,
disciplinary dismissals and dismissals for justified objective reasons.

3.1. Discriminatory Dismissals. Remedies including Reinstatement
and Compensation

Discriminatory dismissals take place when employees are removed from their
position — irrespective of the employer’s will — on the grounds of religion,
political, and personal belief, age, disability, gender, sexual orientation, race,
language, and trade union affiliation. The reform does not make significant
changes to the regulation of discriminatory dismissals. Regardless of the
reasons provided and the number of workers employed, the ruling handed
down by the employment tribunal making the dismissal of employees or
executives null and void places an obligation upon the employer to reinstate
the workers.

This remedy now also includes dismissals nullified because in violation of the
rule which prohibits one to discharge workers who are on maternity or
parental leave or on the grounds of marriage. In addition, dismissals that are
statutorily regarded as null and void are also considered discriminatory
dismissals. By way of example, this includes workers who are removed from
their position after being given training leave, or leave for particular
circumstances. The same holds for dismissal resulting from illegal practice,
such as the so-called “retaliatory” termination, that is illegal and arbitrary
action taken against an employee who did not commit any misconduct.
Workers are entitled to reinstatement also in the event of a dismissal that is
null and void because notified orally and not in writing, regardless of the
number of employees.

As a result of the order of reinstatement ruled by the tribunal, the employee
should return to work within 30 days from the employer’s communication.
Alternatively, and without prejudice to the employee’s right to compensation
for any loss suffered, the dismissed workers might ask for payment of up to 15
months’ pay, considering their last salary.

The judge might also order the employer to pay compensation for the damage
suffered from unfair loss of job, the amount of which is arrived at by
calculating the last salary paid to the worker — e.g. to which he would have
been entitled if not discharged — from the date of dismissal up to the date of
effective reinstatement. The earnings resulting from working activities




performed during the dismissal period should be deducted (aliunde
perceptum).

Under any circumstances compensation for unfair dismissal can be less than
five months’ pay, with the employer also obliged to pay social contributions
and compulsory insurance for the entire period the worker has been away,
including premiums for occupational injuries and diseases.

It is also implied — the law remained silent on this point — that the employer is
obligated to pay a fine for non-payment or delayed payment of social
contributions.

3.2. Dismissals for Disciplinary Reasons

The reform also makes provisions for dismissals for disciplinary reasons, that
is termination of employment due to a breach of contractual duties or serious
violations on the part of the worker. These specifics are also grounds for
dismissal for justified “subjective” reasons and just-cause dismissal,
respectively. There are three remedies following a finding of unfair dismissals
and they depend on the seriousness of the circumstances.

The first case occurs when the employment tribunal ascertains that the
dismissal is null and void for a lack of a justified “subjective” reason or just
cause, because there is no case to answer, or because the violation falls within
those for which measures short of dismissal can be imposed on the employee,
in line with what is laid down by collective agreements or codes of conduct.

In this case, the tribunal nullifies the unfair dismissal, ruling that the employer
should reinstate the employee — or alternatively and on the employee’s
request, he should pay a compensation award amounting to 15 months’ pay.
The judge also specifies that the employment contract is terminated whereas
the workers fail to return to work within 30 days from the employer’s
communication, or they do not claim for compensation.

It is also implied — the law kept silent on this point, too — that the employer is
obligated to pay a fine for non-payment or delayed payment of social
contributions.

The employee is also entitled to the payment of compensation which is equal
to remuneration accrued from the date of dismissal to the date of effective
reinstatement — which cannot exceed 12 months’ pay — from which earnings
resulting from working activities performed during the dismissal period should
be deducted (aliunde perceptum), as well as potential wages earned if the
worker had found a new occupation. The ruling that the dismissal is unfair



also places an obligation upon the employer to pay social contributions and
compulsory insurance for the period the worker has been away, including
premiums for occupational injuries and diseases. Distinct from what happens
in the event of discriminatory dismissal, social contributions must include the
interests legally accrued without taking into account sanctions for non-
payment or a delay in the payment on the part of the employer.

The second case concerns the event when the employer tribunal rules in favour
of a lack of the justified “subjective” reasons or just cause put forward by the
employer. Under these circumstances, the dismissal, if unjustified, is not
regarded as null and void and the judge orders the termination of the
employment contract from the date of dismissal. If this is the case, the worker
is entitled to full compensation — in the sense that it also includes social
security contributions — ranging from 12 to 24 months’ pay considering the
last salary, and some other criteria (length of service, number of employees,
the size of the business — as well as the conduct and the conditions laid down
by the parties, the latter requiring a written statement explaining the reasons
for such conduct).

The last case refers to the discriminatory dismissal that is null and void
because of a violation of the requirement to provide justification or because of
a procedural defect, which is typical of disciplinary dismissals. Under these
circumstances, the dismissal is null and void and the employer is bound to pay
full compensation — including social security contributions — ranging from 12
to 24 months’ pay considering the last salary, depending on the seriousness of
the violation of the employer, with a duty to provide motivation in writing.

3.3. Dismissals for Justified Objective Reasons

The other case of dismissal is that taking place for justified objective reasons.
In this respect, a review of extant legislation redesigned the remedial
framework and introduced two new measures in procedural terms.

The reform specifies that in notifying the worker of the dismissal, the
employer must also provide the reasons causing the decision. This requirement
marks a difference with the past, as previous legislation only specifies that
such justification could be provided upon the former worker’s request within
15 days from being given notice.

A further innovation concerns the discontinuation of the employment
relationship for economic reasons. More specifically, the requirement to
attempt conciliation has been introduced as a pre-requisite to further action to




be taken with regard to the dismissal. This initiative, which is of an
experimental nature, does not apply to small-sized enterprises as previously
defined.

The notification to be filed by the employer must specify the intention to
terminate the employment contract for objective reasons, the justification for
the dismissal and the measures to be taken to help the dismissed worker find
alternative work. Once notification has been handed in, a special body
appointed by the Ministry of Labour (Direzione Territoriale del lavoro —
Provincial Labour Direction), summons the employer and the dismissed
worker to a hearing before the local conciliation board within seven days from
the delivery of the communication. If members of a union, both parties can
appoint or mandate a union delegate, a lawyer or an employment consultant to
represent them at the hearing, which can be postponed for a maximum of 15
days only in the event of a serious and certified impediment.

The aim of conciliation is to find an alternative route to the termination of the
employment contract. However, this procedure cannot last more than 20 days
from the date the parties were called on to meet, unless they agree to further
discuss the issue until a settlement is achieved.

Whereas the recourse to conciliation is not effective, or the Provincial Labour
Direction fails to convene a meeting with the parties within 7 days of the
delivery of the communication, the employer can dismiss the worker by giving
notice. Conversely, if the attempt at conciliation is successful and the contract
of employment ends by mutual agreement, the law provides for the
implementation of safety-net measures, as will be seen further on. It could also
be the case that employment agencies are appointed to help the worker re-
enter the labour market.

In order to encourage conciliation, it is also specified that in the event of a
further appeal, the attitude of the parties will be taken into account — as
resulting from the minutes of the hearing — as well as the proposal put forward
by the local conciliation board to settle the issue. Based on these elements, the
judge will rule in favour of the prevailing party to be awarded the court costs,
and decide the amount of compensation resulting from the dismissal that is
null and void as devoid of an economic or productive reason claimed by the
employer.

There are four circumstances, which in turn, give rise to four types of
remedies. The forms of compensation laid down are thus related to the
seriousness of the flaws at the time of terminating an employment contract.



3.3.1. Remedies including Reinstatement and Compensation

This remedy concerns the situations in which the dismissal for objective
reasons is unfair as justified on the grounds of physical or mental unfitness of
the workers. This case also refers to an employment contract that is
discontinued before expiration of the time granted to workers on sick or
parental leave to maintain their post, or when the organizational and
productive reasons claimed by the employer are not grounded.

In all these cases the dismissal is null and void and the employer is obliged to
reinstate the dismissed worker, who is also entitled to a sum of money
corresponding to a maximum of twelve months’ pay considering the last
salary, deduced from what was earned from the workers when they were
dismissed and what should hypothetically be paid to them if still in
employment in that period, including social contributions and interests. In
essence, remedies are the same as those laid down in the event of disciplinary
dismissals that are held as unfair.

3.3.2. Reinstatement in the form of Compensation without Reintegration

This remedy refers to all those cases not falling under the label of dismissal for
justified objective reasons. Like the previous case, the reason justifying the
dismissal is not grounded, or not in a patent manner. Accordingly, the
dismissed worker is not entitled to reinstatement, but simply to a sum of
money amounting to 12 to 24 months’ pay considering the last salary and
arrived at by taking into account a number of factors (length of service,
number of employees, size of the business, and the attitude and the conditions
set by the parties). The judge here acts as if he had to deal with unfair
dismissal for just cause or justified objective reasons.

3.3.3. Dismissals for Justified Objective Reasons. The Case of
Discriminatory and Disciplinary Dismissals

Another case is when the dismissed employee claims that the dismissal for
justified objective reasons is the result of discrimination or unfair disciplinary
action. If the employment tribunal finds the complaint well founded, remedies
for unfair discriminatory or disciplinary dismissals apply.




3.3.4. Dismissals for Justified Objective Reasons and Non-Compliance
with Formal Requirements

Dismissals for justified objective reasons must be initiated in accordance with
certain formal requirements. Failing to provide justification for the dismissal
or to comply with the obligation to seek conciliation will make the dismissal
null and void. Being characterized by a procedural defect, they stand upon an
equal footing with unfair dismissals resulting from disciplinary action.
Accordingly, relevant legislation provides for termination of the employment
contract, along with the supplying of an award amounting to six to twelve
months’ pay to be granted to the dismissed workers, depending on the
seriousness of the procedural defect.

3.4. New Rules on Collective Dismissals

Besides making amendments to existing rules on individual dismissals, the
Legislator also put forward some new legislative measures concerning the
regulation of collective redundancy.

One aspect concerns the obligation to give early notice placed upon the
employer who decides to dismiss employees for reasons of redundancy. The
innovation lies in the opportunity to overcome the non-compliance of this
requirement by signing an agreement concluded with trade unions during the
redundancy procedures.

Amendments have also been made to the obligation to communicate to
relevant authorities or trade unions the list of workers made redundant or on
mobility schemes. Information for each worker should include personal
details, employment grade, as well as a detailed explanation of the criteria
adopted to identify the workers to be made redundant. As for the time
requirements, such communication should take place within seven days from —
and no longer concurrently to — the notice of dismissal delivered to the
employees. With regard to remedies in the event of collective dismissals that
took place in breach of agreed procedures, they rest upon the seriousness of
the breach, which might give rise to the inefficacy of collective dismissals (in
the event of failing to notify in writing or to comply with statutory procedures)
— or make them void — in cases of violations of the eligibility criteria to
dismiss the workers.



3.4.1. Remedies in the Form of Compensation and Reinstatement

In the event of collective dismissals not notified in writing, the worker is
entitled to reinstatement and to a compensation award. The employment
tribunal nullifies the dismissal and, concurrently, rules that the employees
return to the same job, entitling them to a sum of money for the damage
suffered. The amount of money to be paid is arrived at by calculating the
wages and the social contributions from the date of the dismissal to the ruling
of the courts — in any case not less than 5 months’ pay — which should be
reduced by what has been earned by the employer whereas performing another
working activity over the same period.

3.4.2. Remedies in the Form of Compensation without Reinstatement

If collective dismissals have been found to be unfair because of a violation of
the collective agreements, the tribunal orders the discontinuation of the
employment contract that is effective from the date of the dismissal. It also
entitles the employee to a sum of money amounting to 12 to 24 months’ pay
considering the last salary and arrived at by taking into account the worker’s
length of service, the number of employees and the size of the business, the
attitude and the conditions set by the parties, with an obligation to specify the
reasons in this connection.

3.4.3. Remedies including Reinstatement and Special Forms of
Compensation

In the event of non-compliance with the criteria laid down to identify the
workers to be made redundant, the most comprehensive forms of remedy
apply. In other words, the employment tribunal nullifies the unfair dismissal
and the employer is obliged to reinstate the dismissed workers and to grant
them a sum of money amounting to a maximum of twelve months’ pay
considering the last salary from the date of dismissal to the date of
reinstatement. The total sum should be reduced by the earnings resulting from
other working activities performed by the workers while dismissed, as well as
what was earned if they had been committed to seeking a new occupation. The
employer is also under the obligation to pay social contributions for the same
period, increased by the interests accrued until the date of reinstatement and




without including penalties for non-payment or delayed payment of the
amount due. This sum — yet lower than what entitled to the worker if not
dismissed — is equal to the difference between contributions accrued following
the dismissal and those paid to the employer as a result of other working
activities performed by the workers during the time they were dismissed.

4. Undated Letter of Resignation and Termination by Mutual Consent

The reform makes provision also with regard to the dismissal procedures.
More specifically, special sanctions have been put in place for employers who
ask workers to sign an undated letter of resignation and use them at a later
stage, further dismissing the workers but claiming that they have resigned or
freely terminated the employment contract.

To combat this illegal practice, the law provides that resignation handed in by
some categories of workers has to be validated by special bodies. This
concerns women workers during pregnancy or workers who are fathers of
children — through birth, custody, or national or international adoption — up to
three years of age, thus extending the previous age limit of one year.

Another innovation lies in the requirement to assess whether the resignation
was really intended, which now applies to cases of voluntary resignation in a
strict sense and to all cases of consensual termination other than those
resulting from maternity or paternity.

The genuine nature of both voluntary resignation and termination by mutual
consent will be assessed through two distinct procedures, and their validity is
thus conditional upon the outcome of this review process.

Validation of resignation is not required in cases in which the discontinuation
of the employment contract is the result of a staff reduction agreed upon by
unions or relevant bodies, which are assumed to take all necessary steps to
assess whether the workers consented to the discontinuation of the
employment relationship.

Procedures for validating workers’ resignation or termination of the
employment contract can be carried out by the Provincial Labour Direction
(Direzione Territoriale del lavoro), the local employment services, or by any
other body listed in collective agreements and agreed upon by the most
representative trade unions at a national level.

Alternatively, the parties might issue a written statement to be appended to the
notification of the termination of the employment relationship that has been



sent to the employment services. Simplified criteria to ascertain the accuracy

of the date and workers’ statement are to be detailed in a Ministerial Decree.

There are also certain obligations placed upon the employer in the event of

non-compliance with the requirement of validation or the issuing of the

foregoing statement. The employer has to send the worker a formal request to

report to the evaluating bodies or to produce a statement to be added to the

notification sent to the employment services that the employment relationship

has been brought to an end. This must be done within 30 days of the date of

resignation or termination by mutual consent.

Within seven days from the request and in the event of failing to fullfil these

two conditions, the employment contract is dissolved in cases in which

workers:

— did not report to the Provincial Labour Direction or the local employment
services in charge of ascertaining the voluntary nature of resignation;

— did not produce the foregoing statement in writing;

— did not revoke their resignation or intention to end the employment
contract.

The last aspect concerns the tightening up of the sanctioning mechanism and
the devising of administrative fines — ranging from 5,000 to 30,000 Euros —
that apply in the event of employers making use of undated letters of
resignation, without prejudice to their criminal liability, if any. It is the
Provincial Labour Direction that has to determine the employers’ liability and
the statutory amount to be paid.

5. Reforming the System of Safety-Net Measures

A key aspect of the Monti-Fornero Reform concerns the safeguards provided
to workers in cases of loss of employment, as a means to strike a more
effective balance between flexibility in hiring and flexibility in dismissals.
Although the ambitious proposals originally put forward by the Minister of
Labour, the reform does not impact on the system of safety-net measures,
which does not distance itself from the protection supplied to the worker in
cases of partial or total unemployment.

In the event of partial unemployment, that is suspension or reduction of the
working time, workers might rely on certain forms of income support, with the
reform that has widened their scope of application also by means of the
setting-up of bilateral funds, which might also include ad-hoc funds for




lifelong learning for employees of small-sized companies not covered by
income support schemes. This money is made available by sectoral employers’
associations and unions with the purpose of promoting workers’ further
education, and is usually used to devise training schemes organized by the
employers subsidising the fund. At present, income support measures only
cover workers operating in the manufacturing sector, or those in some other
industries with a certain number of employees. By way of example, in the
commercial sector only businesses with more than 50 employees can apply to
such funds.

A wide-ranging reform was put forward in relation to the employment
safeguards in case of total unemployment. In this connection, provisions have
been introduced to supply protection to workers in a more thoughtful manner
by means of Social Insurance for Employment (Assicurazione Sociale per
["Impiego, ASpI) — now regarded as the only form of income support in the
event of loss of employment. The Social Insurance for Employment will be
implemented in place of the unemployment benefits — granted to workers at
the end of the employment contract, in cases of dismissal and special instances
of resignation — and redundancy allowances — income support provided to
workers who have been made redundant or are registered as unemployed in
special lists — previously supplied. Finally, the scope of application of
traditional forms of income support measures has been widened, with the sole
exception of those allocated to workers in the agricultural sector who are
enrolled in special registers.

In the event of total and involuntary unemployment, income support measures
are envisioned through the Social Insurance for Employment starting from 1
January 2013 to all those eligible after that date. The eligibility criteria are
similar to those laid down to access the unemployment benefits currently in
place. Most notably, only workers who lose their occupation are entitled to
these benefits, with inactive people or those who want to re-enter the labour
market following a period of inactivity being excluded from them.

This aspect is noteworthy as it shows that this set of safety-net measures is not
universal in scope, pointing out that long-overdue equality in the provision of
welfare is not yet ensured.

The system will be fully implemented starting from 2016, subsequent to a
round of consultation between the Government and the social partners to
assess its sustainability in relation to public expenditure and the transition
period between the old and the new system. From 1 January 2014 and
throughout the transitional phase, unemployment benefits will gradually



increase in duration, whereas redundancy schemes will decrease until their
depletion, yet not later than 31 December 2016.

In order to fund the Social Insurance for Employment, the reform imposes an
obligation upon the employer to pay a certain amount of money in cases of
termination of the employment relationship other than resignation (Article 2, §
31 of Act No. 92/2012). Payment to the fund in the event of the foregoing
conditions will take effect from 1 January 2013 and the sum is arrived at by
calculating 50% of the monthly unemployment benefits for each 12 months’
seniority over the last three years.

Besides the Social Insurance for Employment, the reform also introduces
another type of unemployment benefit, addressing those workers who meet
only some of the social security requirements to fully enjoy these forms of
income support, which is known as partial unemployment benefits (Mini
ASpl).

Similarly, to the redundancy schemes previously in place for this category of
workers, in order to be entitled to partial unemployment benefits, workers
must have paid social contributions amounting to only 13 weeks (78 days) in
the 12 months preceding redundancy. However, the difference lies in the fact
one of the eligibility criteria — e.g. 2 years’ seniority — has been removed,
fulfilling the goal of further widening the number of prospective recipients of
the employment safeguards. Partial unemployment benefits are supplied for a
period amounting to half the number of weeks for which contributions have
been paid in the last year, deduced by previous benefits, if any.

5.1. The Conditionality of the Unemployment Benefits

With a view to help jobless people adequately re-enter the labour market —
most notably those who are in receipt of unemployment benefits — the
Legislator has long since laid down a number of conditions that need to be
satisfied in order to gain or maintain the status of unemployed, and thus being
granted unemployment entitlements. These conditions mainly concern the
attitude of recipients of benefits in relation to active labour policies — taking
part in interviews, training, active job-search — or their status at the time of
accepting an offer of work. In reality, this system has never been implemented,
nor have there been any reported cases in which unemployment benefits have
been suspended or terminated.

An attempt to make this conditionality more effective is that of raising the
eligibility requirements. In this sense, recipients of unemployment benefits




lose such entitlement if they perform a working activity resulting in annual
earnings that are higher than the individual minimum income excluded from
taxation. In a similar vein, the duration of contracts in salaried employment
causing the termination of the unemployment benefits has been reduced to 6 to
8 months. Furthermore, unemployment benefits might be terminated on the
grounds of a refusal to respond to an offer of work, either open-ended or fixed-
term ones and irrespective of the duration of the employment contract.

Along the same lines, with a view to encourage benefit recipients to actively
seek work, help them to re-enter the labour market and make the conditions to
supply income support more stringent, unemployment benefits — provided to
both unemployed and inactive people — are terminated as a result of an
unjustified refusal to take part in initiatives in the area of social policies or
those promoted by relevant services. The same applies in cases of individuals
occasionally taking part in such initiatives, or job seekers who forgo job offers
for which they are paid at least 20% of the gross amount of the benefit
granted.

If still in employment, the provision of unemployment benefits is terminated
in the event of a refusal to attend training or retraining courses or even to take
part in them on an irregular basis without a justified reason. In this sense, only
working activities, training and retraining courses carried out within 50 Km of
the individual’s residence — or that can be reached in at most 80 minutes by
means of public transport — pertain.

52. Lump Sum Benefits for Workers in Quasi-Salaried
Employment

The government has committed to provide income support to workers in
quasi-salaried employment (continuous and coordinated collaborators). This
category of workers is regarded as distinct from that of autonomous workers —
as they operate in absence of financial risks and without making use of site
machinery and equipment — and salaried employees — for differences arising in
terms of organisational autonomy, and no rights to exercise managerial and
disciplinary power on the part of the user-company. This move is intended to
supply forms of income protection to all economically dependent workers,
irrespective of the degree of autonomy or subordination.

Indeed, the Legislator in 2008 moved along the same lines — although on an
experimental basis — envisioning a lump-sum allowance for workers on quasi-



salaried employment who operate for one client in the event of a shortage of
labour.

The reform programme is intended to safeguard this category of workers, as
they do not fall within the scope of application of Social Insurance for
Employment, which only addresses salaried employees. Accordingly, starting
from 2013, a lump-sum allowance will be granted to workers on quasi-salaried
employment who have only operated for one employer in the previous year, if
they pay contributions to the National Social Insurance Fund on an exclusive
basis and in accordance to a special scheme (Gestione Separata).

In order to be eligible, workers on quasi-salaried employment contracts must
meet certain conditions in terms of income and contributions. The lump sum
benefit amounts to 5% of the minimum taxable income paid for social security
purposes, multiplied by the lowest remuneration received on a monthly basis
in the previous year — at least four months’ pay — and remuneration not subject
to contributions. The lump sum allowance is granted in a single payment
whereas lower than 1,000 Euros, or in monthly rates amounting to 1,000 Euros
or less if lower than 1,000 Euros.

6. A Preliminary Assessment of the Reform. The Omnipotence of
the Law, the Demise of Concertation, and the Debased Role of
Collective Bargaining

Reviewing the legal framework of the employment relationship has never been
an easy task, in Italy more so than elsewhere. This is exhibited by the wave of
terrorist attacks against drafters and practitioners who have engaged in the
reform of labour law in our country. Accordingly, the efforts of those who
undertake this task, which is as complex as crucial for the Italian labour
market should be acknowledged. All the more so as this is done in an
awareness of the delicacy of the matter and the political, economic, and social
implications that entail. Indeed, innovative and forward-looking ideas have
never been lacking in Italy.

As recalled by Prof Marco Biagi ten years ago — the last victim of terroristic
attacks linked to labour issues — there is a need to move beyond ideological
blinkers and social tensions that prevent the devising of reforms necessary to
keep up with the changes currently underway. His teachings are still relevant
today, and the passing of Act No. 92 of 2012 on the part of the Monti’s
Government demonstrates for the first time that it is possible to overcome
legal constraints and limitations that have long penalized Italy in the




international and comparative context. On close examination, this is the most
relevant aspect the Government and Elsa Fornero — the tenacious Minister of
Labour — should be credited for.

Nevertheless, the reform came under heavy criticism for a number of reasons,
even prior to the amendments made by the Government and the Parliament
approval. This might be ascribed also to the fact that Italy is lacking of an ex
ante evaluation system that foresees the economic and social impact of newly
issued provisions. This state of affairs of course acts as a hindrance to the
reform process and gives rise to a number of objections devoid of solid
grounds.

Indubitably, the reform drafted by the technocrats currently in office does not
appeal to labour lawyers nor to operators in the labour market. The few
proponents of the reform programme are mainly experts in the field who
perform a dual role — they are both academics and members of the Parliament
—and contributed to issue and approve the reform.

Employers’ associations and trade unions are likewise discontent, albeit for
opposite reasons. From where the employers stand, the narrowing down in the
use of atypical and fixed-term contracts is unacceptable, especially for small-
sized enterprises, which unlike large and medium-sized companies, did not
benefit from provisions concerning flexibility in dismissals.*®

Trade unions for their part oppose the deregulation of provisions on dismissals
for economic reasons in open-ended employment. The remedy of
reinstatement in the event of unfair dismissal, (rightly or wrongly) perceived
as peculiar to Italy within the international context, has been limited only to
certain cases (see § 3.4.3.). As for compensation, it has been extended also to
large-sized enterprises, yet the relevant procedures remain unclear.

Trade union leaders, yet this view is also shared by most academics, signal
that the shift from property rule to liability rule with regard to dismissals will
undermine the position of workers who, primarily during an economic crisis,
will be forced to take jobs with low levels of protection and remuneration.
Academics also maintain that the reform is inadequate in technical terms and
much groundwork is needed. Nevertheless, there is a need to avoid the
tendency, which is peculiar to Italy, to reject any attempt to change a priori,
that is without carefully entering into the merits of the proposals that are put
forward. Arguing against the mechanics and the underlying principles of a
proposal — as is the case of the Italian reform — is often done in support of

1> Supra, note 6.



ideologies and lines of thought arguing in favour of the relationship between
capital and labour.

Indeed, the Treu and the Biagi Reforms™® have shown that substantial pieces of
legislation can be appreciated only after a relatively long period that is after an
implementation period and a harmonisation process with the extant legal
framework.'” As a result, Mr Monti is absolutely right in telling the Wall
Street Journal that the reform deserves “a serious analysis rather than snap
judgments”.'®

However, the lack of an adequate evaluation system in Italy that helps to
predict the impact of the provisions put in place questions the unfaltering
assertion made by the Italian Prime Minister and reported by the same
newspaper, according to which the reform “will have a major and positive
impact on the Italian economy”.

The major problem of the Italian labour market is not the (vast) amount of
provisions enacted nor their technical content, but their full implementation
and effectiveness.

Experience clearly indicates that many legislative measures remain only on
paper. This is the case of a number of proposals envisioned in the reform of
the labour market of 2003 (the Biagi Reform), among others the national
employment information service, the access-to-work contracts addressing
women living in the South of Italy, the apprenticeship contracts providing an
alternation between school and work and modelled after the German system,
forms of cooperation between public and private operators, the accreditation
system of employment agencies, the suspension of the unemployment benefits
for those who refuse training or an adequate offer of work underpinning an
innovative system of safety-net measures.

These institutions have gained momentum, or have been amended by the
newly issued reform, yet they are bound to remain unenforced without the
involvement of social and political parties, operators of the labour market and
actors of industrial relations.

8 See Tiraboschi, M. 2005. “The Italian Labour Market after the Biagi Reform”, The
International Journal of Comparative Labour Law and Industrial Relations 21, No. 2: 149-
192.

Y In a similar vein, see Tiraboschi, M. 2008. “The Reform of the Italian Labor Market over
the Past Ten Years: A Process of Liberalization?”, Comparative Labor Law and Policy
Journal 29, No. 4, 2008, 427-458.

8 Monti, M. 2012. “Italy’s Labor Reforms Are Serious and Will Be Effective”, The Wall
Street Journal, April 7, p. A14. See also in ADAPT International Special Bulletin, 2012, No.
1.
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Accordingly, if one considers the two principles underpinning the reform —
higher flexibility in dismissals and lower flexibility in hiring — the
amendments made to the contractual arrangements appear to be inappropriate
(supra 8 2). Paradoxically, unfulfilled promises of stable employment and the
limitations placed upon project and temporary work come to penalise not only
compliant employers, but also precarious workers who are not offered stable
occupations at the end of the 36-month period until which fixed-term contracts
can be extended. This aspect contributes to raise the rate of undeclared work,
which is another major problem of the Italian labour market, which in turn,
might bring about a tightening up of the sanctioning system, as well as an
increase in the cost of labour and bureaucracy. This state of play will
jeopardise the successful effort made in the last twenty years with the Biagi
and Treu Reforms to regulate jobs performed in the hidden economy, restoring
the recourse to undeclared work, and encouraging precarious employment and
processes of delocalisation.

Neither telling are the arguments put forward to modify Article 18 of the
Workers’ Statute (Law No. 300/1970), a cornerstone of Italian labour law.
According to this provision, employers with less than 15 employees are under
the obligation to reinstate workers who are found to be unfairly dismissed. The
issue has attracted wide media coverage at both national and international
level but produced a result that goes in the opposite direction to that expected
by those who argued in favour of its repeal or a narrowing down of its scope
of application. Once again, it would have been sufficient to refer to the
teachings of Marco Biagi, who always argued for the need to resort to
common sense in envisaging interventions that would not affect the
modernisation of the labour market or jeopardize the dialogue between
lawmakers and social partners. He used to say, “Why didn’t I make reference
to Article No. 18? The reason is quite simple. The White Paper made a passing
reference to Article 18, but it was not regarded as a key aspect, even though it
shows a bias towards its amendments. | think that reinstatement is no longer
applicable. It is just a sort of symbol, a deterrent measure with no power of
discouraging dismissals. Indeed, its deterrent nature lies in the fact that it
promotes fraudulent practices. Worldwide, unfairly dismissed workers are
entitled to compensation. This is done under civil law, pursuant to which the
only way to deal with the damage suffered by workers is to grant them the
payment of a compensation award — regardless of the amount and the waiting
time.

Notwithstanding its marginal role, one might ask why we still discuss Article
18. Actually, 1 do not think that this topic should be discussed. We had better



focus on some other, and far more relevant, issues”.'® The struggle over
Article 18 of the Workers’ Statute allowed the Government to repeatedly —
and perhaps naively — assert the effectiveness of the reform, on the assumption
that, if the reform is criticized by everyone, it means that a balance has been
stricken between different interests. This is the position of the Minister of
Labour Elsa Fornero prior to the passing of the reform, while from the Wall
Street Journal a rather confident Prime Minister Mario Monti maintained that
“the fact that it has been attacked by both the main employers’ association and
the metalworkers union, and part of the leading trade union confederation,
indicates that we have got the balance right”. In the author’s view, this is the
heart of the problem.

The idea that a reform is balanced because it makes everyone unhappy is
paradoxical.

The assumption that changes to the existing legal framework are necessary to
keep up with “new needs arising from a different context” — as reported in the
report accompanying the legislative text — was not followed up with a careful
reading of the new conditions, leading the reform to promote once again the
same pattern of open-ended employment relationships which characterized
Taylorism and Fordism over the last century.?

The peripheral role allocated to the consultation process with social partners
on the part of the Government led some to talk of the demise of concertation.
However, there is more than meets the eye.

Aside from the marginal role carried out by employers’ associations, and
above all trade unions, in devising the reform, it is beyond dispute that
mandatory provisions play a major role whereas limited room to manoeuvre is
left to collective bargaining and social partners.

Accordingly, rather than the method of concertation, it is the principle of
subsidiarity and the role of decentralized collective bargaining that are
penalised the most, along with the trust placed in an autonomous model of
industrial relations and a bilateral approach, so far the privileged channel for
the regulation of the labour market.

19 Biagi, M. 2002. “Non fissiamoci sul 18”, intervention made to CNEL, November 2001,
L’Espresso, 18 April 2002, p. 56.

% Some critical remarks on the central role of open-ended salaried employment in relation to
the transposition of the 1999 Directive on fixed-term work, of a more general nature, can be
found in Tiraboschi, M. 1999. “Glancing at the Past: An Agreement for the Markets of XXIst
Century”, The International Journal of Comparative Labour Law and Industrial Relations 15,
No. 2: 105-120.




The truth is that the Monti-Fornero Reform is not poorly made or technically
inadequate, as maintained by some labour law scholars, but simply
conceptually wrong because it draws on the assumption that it is possible to
deal with diversified production and work processes by way of a single (or
prevailing) and open-ended employment relationship, which for Mr. Monti
himself no longer exists and is labelled as “boring”.

In practical terms, this will act as a hindrance to the recourse of quasi-salaried
employment (coordinated and continuative work) or autonomous work. In
addition, temporary work is limited to exceptional cases and to temporary
needs, and incentives for access-to-work contracts for disadvantaged workers
will be repealed. Further, the use of part-time work and other forms of
employment relationships (including the use of the voucher system and on-call
work) will also be limited, although over the years, they contributed to legalize
undeclared work.

On reflection, however, the ongoing change of the economic context provides
for a major overhaul of flexible, quasi-salaried, and temporary employment
only on condition that flexibility in dismissals is increased, and if
accompanied by a review of the safety-net measures.

A halfway solution, such as the one put forward in the reform would end up
penalizing employers, but above all workers. Younger workers and those
currently forced out of the labour market will bear the brunt of the reform and,
accordingly, they will no longer be pushed towards precarious employment
but rather towards illegal and undeclared work.

For the most part, workers feel more insecure and precarious than in the past.
Employers believe that the regulatory framework is unsuitable to face the
challenges posed by globalisation and new markets.

There is profound dissatisfaction with a very complex body of law that does
not provide workers with the necessary protection, hampering the dynamism
of production processes and labour organization. Against this background, it
would be foolish to push for a radical reform of the labour market that will
probably just remain on paper.

Overindulging in reforms is certainly a lesser evil than partisanship and
ideological blinkers that marked the last ten years in Italy, yet at the end of the
day, it is perhaps just as damaging and counterproductive.

Today workers and businesses need a very simple regulatory framework, with
effective rather than formal rules, to be complied with by everyone as
contributing to foster mutual trust and active collaboration at the workplaces.
A competitive economy must rely on highly motivated workers, who give
their best, invest in their skills and adaptability, rather than on an overly rigid



protection system. This is what stability of employment really means, a kind
of stability based on mutual advantage rather than on norms that are statutorily
imposed.

The fact that the reform of the labour market leaves everyone unsatisfied
should not be regarded as a positive feedback, rather as a serious weakness of
a provision imposed by the Government, which reduces the role of the social
partners and moves away from an autonomous system of industrial relations to
regulate employment relationships at all levels.

The attempt to strike a balance between flexibility and security caused this
reform to be incomplete, a halfway reform that oscillates between a dangerous
past and a future that is still to be planned.

The risk that “growth” would only be a word in the title of the legislative text
is thus far from being unlikely.




The Italian Labour Market
after the Biagi Reform”

1. The Reasons for the Reform

With the entry into force of Act No. 30/2003, and the decrees implementing
the Act, Italy has initiated an ambitious process for the radical reform of the
labour market.

The reform project outlined in the White Paper on the Labour Market
published in October 2001" has encountered considerable difficulties along the
way, and this helps to explain why the Italian legislator has provided quite a
long interim period,? in order to enable the transition from the old to the new
legal framework to be carried out gradually by means of a series of
experimental stages. The opposition of part of the trade union movement to
Government proposals to suspend or repeal, even only on an experimental
basis,® certain consolidated elements of Italian labour law — in particular,
Article 18 of the Statuto dei lavoratori that dates back to 1970 and deals with
the protection of the worker in the case of unjustified dismissal — gave rise to a

" The present contribution was previously published in 2005 in The International Journal of
Comparative Labour Law and Industrial Relations, No. 2:149-192.

! Available at bollettinoADAPT.it, selecting Riforma Biagi from the list of contents A-Z.

2 For a reconstruction of the transitional legal provisions and an assessment see Tiraboschi, M.
ed. 2004. La riforma Biagi del mercato del lavoro, Prime interpretazioni e proposte di lettura
del d.lIgs. 10 settembre 2003, n. 276. Il diritto transitorio e i tempi della riforma. Milano:
Giuffre.

® The reform makes provision for a two-year experimental period (October 2003 — October
2005), after which by means of negotiation the Government and the social partners will
ascertain which norms to confirm, and which ones to amend or repeal.
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long period of tension and social conflict that had a strong impact on the
approval of a range of measures, even though they are largely a continuation
of those adopted during the previous legislature, and in particular the Treu
measures introduced in 1997.

Nor should it be forgotten that the confrontation between the Government and
the social partners was dramatically altered — and contaminated — by a sudden
revival of domestic terrorism with the assassination by a group of terrorists on
the evening of 19 March 2002 of Prof. Marco Biagi, who had drafted both the
White Paper and the related delegating legislation.*

Only in the early months of 2003 — in the wake of the tripartite agreement of 5
July 2002 (known as the Patto per [’ltalia or Pact for Italy) signed by 36
employers’ and trade union organisations (with the sole exception of the
CGIL)® and following the entry into force of Act No. 30/2003° — was it
possible to proceed with a legislative intervention aimed at reorganising the
labour market,” together with the reform of the Labour Inspectorate and the
supervisory functions relating to employment and social insurance.? In relation
to the programme outlined in the White Paper, the parts that still have to be
introduced are the new safety-net measures — that are incorporated, together
with the proposal to modify Article 18 of the Statuto dei lavoratori, in a
proposal for delegating legislation currently under discussion in Parliament —
and, at a later stage, a Statuto dei lavori or Work Statute.” The Government
intends this to be a single piece of legislation consolidating all the norms
relating to labour law, so that the current reform becomes part of an organic
and unitary framework. The reform of the labour market — quite rightly
dedicated to Marco Biagi*® — should not be seen as the final stage of a reform
programme that can trace its roots a long way back. Rather, the legislative
decrees implementing Act No. 30/2003 represent a starting point, an essential

* News reports and articles on the various stages of the reform are available at
bollettinoADAPT..it.

> See bollettinoADAPT. it, list of contents A-Z, Statuto dei lavori.

® See bollettinoADAPT. it, list of contents A-Z, Riforma Biagi.

" See Legislative Decree No. 276/2003, as amended by Legislative Decree No. 251/2004, at
bollettinoADAPT.it, list of contents A-Z, Riforma Biagi.

® See Legislative Decree No. 124/2004, at bollettinoADAPT.it, list of contents A-Z, Servizi
ispettivi.

® See bollettinoADAPT.it, list of contents A-Z, Statuto dei lavori.

1% The polemical discussion about the authorship of the reform appears to have been rather
futile. For a collection of drafts and norms that provide incontrovertible evidence of the fact
that the reform was designed by Marco Biagi, see Tiraboschi, M. 2004. “La riforma Biagi del
mercato del lavoro: il lungo percorso della modernizzazione”, Quaderni AGENS, No. 1,
available at bollettinoADAPT.it, selecting Riforma Biagi.
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step that is not sufficient in itself to bring about a complex redefinition and
rationalisation of the rules governing the labour market. This is not just
because the necessary preconditions are now being put in place for a
codification of a Statuto dei lavori or Work Statute, laying down a body of
fundamental rights for all workers, and not just those in the public
administration or in large and medium-sized undertakings, in order to
overcome once and for all the dichotomy between those with a particularly
high level of protection and those with hardly any safeguards at all, resulting
from an ill-conceived and short-sighted distribution of employment protection
rights. What is even more decisive, in this transition period between the old
and the new legal frameworks, is the role of the social partners and, in
particular, of the bilateral bodies** provided in the new legislation as the forum
for the regulation of the labour market and for balancing the interests of the
two sides. The reform assigns a central role to the social partners, as shown by
the 43 references to collective bargaining in the decree law. Collective
bargaining is therefore intended as the means for dealing with the various
matters covered by the reform.

Any assessment of the implementation of the reform therefore needs to be
based on a careful monitoring of collective bargaining, as this is essential for
the implementation of the measures laid down by the national legislation.
However, this will only be possible at the end of the transition period, and in
particular only once the functions to be performed by the social partners have
been implemented not only in the various productive sectors but also in
individual undertakings and above all at a local and regional level.

On this basis, in order to describe the most important developments and the
changes taking place in the regulation of the Italian labour market since the
enactment of the Biagi reform, it is necessary to provide an outline of the
reasons for the reform, reasons that are evident if we consider the poor
performance of the Italian labour market in comparison not just with that of
the United States and Japan, but also with other European countries.

Over the vyears, the Italian economy has been characterised by low
employment levels in relation to economic growth, also due to the significant
barriers that limit access to the regular labour market, as shown in Fig. 1.

11 See De Lucia, D., and S. Ciuffini. 2004. “The System of Bilateral Bodies in the Artisan
Sector: The Italian Experience in the Context of European Social Dialogue”, IJCLIR 20, No.
1:133.



Fig. 1. Growth in GDP and employment trends in Italy
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What is particularly serious is the shortfall compared to the employment
objectives laid down in Lisbon, most notably the target of 70 per cent
employment for all the European economies. In spite of the positive trend over
the past three years (with a 2.5 per cent increase), in 2003 the regular
employment rate stood at just 56 per cent of the total population, the worst
performance in Europe. The female employment rate, at 42.7 per cent, is also
clearly insufficient, and the same may be said for those over the age of 55, at
just 30.3 per cent. Activity and employment rates for men and women are
shown in Fig. 2.

Fig. 2. Rates of activity (A) and employment (E) for the 15-64 age range, 2002-2003

2002 2003

Men Women Men Women

(A) (E) (A) (E) (A) (E) (A) (E)
North  |76.0 74.0 55.7 52.5 76.6 74.6 56.5 53.4
Centre |74.0 70.5 50.8 46.0 74.9 71.4 51.8 46.9
South |71.4 61.2 36.8 27.0 71.4 61.4 36.3 27.1
Italy 74.0 68.8 47.9 42.0 744 69.3 48.3 42.7

Source: National Employment Plan 2004 based on ISTAT figures




In addition, the duration of unemployment is one of the longest in Europe:
more than 5 per cent of the workforce has been unemployed for at least a year,
compared to the EU average of 3.8 per cent. The statistics are even more
alarming if we shift the focus from the national to the regional figures, and
consider the territorial differences between the North and the South of Italy.
The shortage of workers in the North-East is the counterpoint to the high level
of unemployment and the limited prospects for growth in the Mezzogiorno. In
recent months, unemployment in the South has fallen below 20 per cent, but
the chronic inefficiency of the public employment services tends to aggravate
the long-term structural problems rather than alleviating them.

Together with a regular employment rate that is one of the lowest in Europe,
Italy is characterised by an enormous submerged or hidden economy,
especially in the South, that is estimated to account for 23-27 per cent of
GDP, twice the European average. This may be seen as a national emergency
that concerns a vast number of people: more than four million workers, who
are employed outside of any regulatory framework. There is also an extensive
grey area, between self-employment and salaried employment, often
consisting of forms of employment that are based on a legal fiction of self-
employment when they are not actually contra legem.

It is well known that in the late 1990s, various forms of employment not
leading to a stable and regular occupation gradually degenerated, giving rise to
a kind of quasi-salaried employment known as collaborazioni coordinate e
continuative. Many undertakings made widespread use of this form of
employment in a vain attempt to meet the demands of competition, in an
increasingly international market, simply by reducing costs instead of aiming
to improve the quality of labour by investing in human capital. This model of
employment contract is associated not just with genuine forms of self-
employment, but also with precarious forms of employment that give rise to
situations of illicit work and the evasion of social insurance contributions,
which until recently was widely tolerated. The fact that such practices are
firmly rooted in the Italian labour market goes some way to explaining the
lack of flexible forms of salaried employment facilitating access to the labour
market on the part of young people and women, and encouraging the
participation of older persons.

In the rest of Europe — where quasi-salaried employment in the form of
collaborazioni coordinate e continuative does not exist — part-time work

12 Research reports on employment in the hidden economy are available on the website of the
Ministry of Labour and Social Policy (www.welfare.gov.it), selecting Lavoro, occupazione e
mercato del lavoro.
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involves 18 per cent of the workforce (and one out of every three women), and
fixed-term contracts almost 13 per cent of the workforce, whereas in Italy just
9 per cent of workers are part-time, and fixed-term contracts account for just
under 10 per cent.

Moreover, the provisions for supporting the transition from full-time education
to employment are inadequate. The employment and training participation rate
on the part of young people is more than 6 percentage points lower than in the
rest of Europe, whereas the unemployment rates for young people, and the
long-term unemployment rates for the same category (in the case of young
people, more than six months without work or training) are among the highest
in Europe.

Italy presents clear and alarming signs of a decline in the quality of human
capital also in terms of training for those of working age, in the form of
continuing education. Although some informal training is provided in the
extensive network of small and medium-sized enterprises, without which it
would be hard to account for Italy’s competitive position, Italy’s performance
in terms of lifelong learning is better only than that of Greece and Portugal,
even in the enlarged EU with 25 Member States. The European average is
almost 10 per cent of the workforce receiving training in the past year (still far
short of the target adopted in Lisbon), whereas in Italy it is just 4 per cent.
This figure also reflects a low level of occupational mobility in the Italian
labour market, compared to the economies of the UK, the Netherlands and the
Nordic countries that have rates that are from five to eight times higher.

Recent surveys™® have shown that in Italy three out of four enterprises
(accounting for 44 per cent of employees) have carried out no training at all.
The main factor appears to be the absence of any perception of the need for
training or the lack of time on the part of the employees, who are too busy
contributing to the production of goods and services. On the other hand,
training costs do not appear to be a significant factor for companies, though in
this case Italy ranks above the other EU countries, with a cost of €47 per
participant against an EU average of €31. Considering the enterprises taking
part in the survey, just 18 per cent reported that the training services they
required were available on the market, a figure that was well below the EU
average of 29 per cent.

From the scenario outlined above it was clear — and continues to be clear — to
those drafting the reform that the labour market is not highly developed and is
lacking in dynamism, with negative features both in quantitative and

3 See the bibliography in Sacconi, M., P. Reboani, and M. Tiraboschi. 2004. La Societa
attiva. Venice: Marsilio.




qualitative terms, and a low level of investment in human capital. Alongside a
group of workers enjoying high levels of protection (some 3.5 million in the
public administration and some 8.5 million in large and medium-sized
enterprises), there are others with low levels of protection (more than five
million atypical or non-standard workers along with those employed in small
and medium-sized enterprises), and those with no protection whatsoever
(some four million workers in the hidden economy).

The Biagi reform takes as its starting point the need to recognise and deal with
the poor performance of the Italian labour market and — as stated in Article 1
of Legislative Decree No. 276/2003 — to contribute to increasing the rates of
regular quality employment, especially with regard to access to employment
for the categories at risk of social exclusion, the so-called outsiders.

2. The Pillars of the Biagi Reform of the Labour Market: Employability,
Adaptability and Equal Opportunities

In the light of the overall structure of the labour market outlined above, with
all its evident shortcomings, it seems to be misleading to interpret the Biagi
reform, as has been prevalently the case until now, as if it were intended to
expand the area of precarious employment or, on the basis of political and/or
ideological positions, in terms of mere flexibility as an end in itself.* It is
clear that with some four million workers in the hidden economy and some
two million in quasi-salaried employment the Italian labour market has been
characterised for some time by the worst forms of precarious employment of a
deregulated kind, over which the trade unions are not in a position to exert any
influence. Flexibility of this kind is therefore outside the legal framework,
with serious consequences in terms of employment protection but also in terms
of competition between enterprises, giving rise to a vicious circle that the
Biagi reform is intended to break, albeit by means of largely experimental
measures that need to be put to the test in practical terms. It is significant that
the final article of Legislative Decree No. 276/2003 clearly states the
experimental nature of the decree, specifying that in May 2005 a round of
negotiations is to take place between the Government and the social partners
to assess its impact on the labour market, also with a view to introducing any
changes to the legal provisions that may be required.

Y For a survey of the legal issues, see Biagi, M., and M. Tiraboschi. 2004. Istituzioni di diritto
del lavoro. Milano: Giuffré.



If the interpretation of the reform as an attempt to introduce flexibility and
precarious employment is misleading, in a market that is as dysfunctional as
ours is, the key words for interpreting the reform appear to be “employability”,
“adaptability” and “equal opportunities”. These concepts are adopted as labour
policy guidelines in the European Employment Strategy™® and are embodied in
the reform in an efficient system of employment services, public and private,
authorised and accredited, which, as part of a network creating an online
employment database, facilitates the matching of the supply and demand for
labour.*® The various forms of flexibility in this framework are regulated and
negotiated with the trade unions, providing an alternative to precarious
employment and the hidden economy, and striking a balance between the
requirements of the enterprise to compete on international markets, and the
fundamental need for employment protection and for improving conditions for
employees. Moreover, the framework provides for experimental measures
with active “workfare” policies in favour of those groups of workers who
today encounter most difficulty in gaining access to regular employment of
good quality, with a view to improving job security, achieving a balance
between work and personal and family life, meeting the needs of women
workers, workers with disabilities, young people and persons over 45/50 years
of age, and so on."”

Further initiatives include measures to promote and support compliance with
the law, rendering effective legal provisions rather than honouring them in the
breach, by means of a redesigned Labour Inspectorate and supervisory
functions relating to employment and social insurance.™®

The central aim of the reform, as stated in the technical report accompanying
it,'% is to safeguard the employability of each worker in a context — that of the
knowledge and information society — in which the paradigms of economic
growth and social development tend to converge and enhance the importance
of the individual (in the sense of human capital). In relation to this objective, it
is only ideological blinkers that prevent the recognition of the fact that the
Italian labour market today is particularly inefficient and lacking in equity, as

1> On the relationship between the Biagi reform and the European Employment Strategy, see
Biagi, M., and M. Tiraboschi, Istituzioni di diritto del lavoro, cit.

'° For an in-depth analysis, see Olivelli, P., and M. Tiraboschi, eds. 2005. Il diritto del mercato
del lavoro dopo la Riforma Biagi. Milano: Giuffre.

17 For further discussion, see the papers in Tiraboschi, M., ed. La riforma Biagi del mercato
del lavoro, cit.

'8 For further analysis, see the papers in Monticelli, C., and M. Tiraboschi, eds. 2004. La
riforma dei servizi ispettivi e delle attivita di vigilanza, Milano: Giuffre.

19 See bollettinoADAPT.it, list of contents A-Z, Riforma Biagi.
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shown by the extensive areas of social exclusion (evidence for which is to be
found in the low employment rates and the abnormal level of irregular
employment in the hidden economy) and the precarious nature of much
employment arising from low levels of educational achievement and the lack
of continuing education and training (see infra § 1).

Although there are some gaps that need to be filled (above all the lack of a
modern system of safety-net measures), the reform places an emphasis on the
central role of persons of working age — considering both their rights and their
responsibilities — when it redefines the employment services as a network
based on the personal details of the individual worker, to be accompanied by a
training portfolio. This concept is further developed in the promotion of an
efficient and transparent labour market by means of an online employment
database, along with duly authorised and/or accredited employment
consultants, and centres for the certification of employment contracts — all of
them free of charge for the worker — providing assistance to social actors who
in many cases are “weak’ due to the lack of adequate information and training.
In this way access is provided to information about all the employment
opportunities across the country in a transparent and timely manner, so those
seeking work can find an employment contract that matches their
requirements.

In this connection mention should be made of the reform of safety-net
measures currently under discussion in Parliament, which, as agreed in the
Pact for Italy of 5 July 2002, extends the period for which unemployment
benefit is paid, making it payable for twice as long as at present; in addition it
provides for supplementary benefits to be paid by the social partners, and close
links between the social partners and the training and career guidance services.
This part of the reform will complete the framework of active employment
policies required for a modern and transparent labour market capable of
identifying and preventing individual social exclusion.

Until this part of the reform is approved, there is a risk that the provisions
introduced by the Biagi law risk not being sufficient to revive the Italian
labour market and provide support for workers in the transition from one form
of employment to another.

Once the system of safety-net measures comes into force, the new contracts®
introduced by the Biagi law will contribute to an improvement of the
employability of the individual. These contracts are intended to combine
(genuine) training and (quality) employment, such as the new apprenticeship

2 5ee infra, documentation.



contracts, that, together with employment access contracts, are a way to
allocate economic incentives for employment primarily in favour of weaker
groups in the labour market. These are fixed-term contracts, but nobody can
consider them to be the cause of precarious employment, since they are not
only accompanied by legal provisions aiming at job stability, but they also
provide access or a return to the labour market by offering training to those
who lack key employment skills, or whose skills are now outdated. The new
apprenticeship contracts perform a specific function for those who have
dropped out of school, as they are linked to a system of credits to facilitate a
return to full-time education.

A significant provision of the reform is the setting up of joint training bodies,
providing training for various categories, including apprentices and workers
made redundant. Although such bodies are to be found in comparative
experience, in Italy they are a significant innovation. In implementing Act No.
388/2000, and in keeping with the aims of the Biagi law, provision has been
made to allow enterprises to allocate 0.3 per cent of total payroll costs to the
training and retraining of employees. Thanks to the joint training bodies, the
social partners now have the opportunity to play a key role in planning and
managing a substantial share of the public funding allocated for training. The
bilateral approach, directly involving the employers’ associations and the trade
unions, is the most appropriate way to identify and respond to the demand for
continuous education and training, leading to innovative programmes for the
management of resources and training schemes. In order to raise the level of
continuous education and training, it is essential to facilitate access, to reduce
the cost of management of training centres, to disseminate knowledge, and to
provide practical, financial and procedural indicators, ex ante and in itinere, to
support the planning and implementation of training schemes.

Mention should also be made of the new approach to the regulation of
contracts with non-standard or flexible hours (part-time, job sharing, on-call or
zero-hours contracts) that are intended to encourage the mutual adaptation
between the requirements of employees and those of the employer by means
of contracts aimed at providing stability of employment. When a company
decides to increase the number of employees in relation to the same workload,
it modifies its organisational structure with lasting effects, leading to more
employment in the form of open-ended contracts. Moreover, it is evident that
the chance to reconcile work and personal or family commitments facilitates
access and continuing participation in the labour market for many men and
women who would otherwise not be able to take up employment
opportunities. Flexibility is incorporated into these contracts as a means to




achieve regular and stable employment, aiming not at the disintegration of
stable employment and careers, but rather at providing an effective legal
framework for work that would otherwise be carried out in a precarious and
informal manner in the hidden economy, that in Italy is estimated to be three
or four times larger than in other European countries.

A further objective of the reform is to provide for the appropriate development
—and a legal framework in keeping with the demands of the new economy and
the need for employment protection — of processes of labour outsourcing (and
insourcing), enabling companies to benefit from networking arrangements and
from investments in information and communications technology (with the
development of facility management, logistics, and so on) in order to deal with
fraudulent forms of labour outsourcing.

In particular, employment agency work, including both temporary agency
work and staff leasing, though often alleged to be a form of exploitation that
reduces the status of labour to that of a commodity, does not reduce the level
of protection of the worker and undermine his or her dignity, provided that, for
this purpose, a binding contract is agreed on between the employment agency
and the worker. In other words, agency work is in itself a neutral procedure
that does not determine the nature of the employment relation, but is simply an
exchange between a company providing certain services and another company
that utilises them. The significant issue is rather that of the legal protection
provided for the worker. In this regard, it is highly significant that in Italian
case law and legislation, there are continual references to legitimate forms of
agency work and illegitimate forms of workforce intermediation.

In this connection, a significant provision is to be found in Legislative Decree
No. 276, 10 September 2003, which provides sanctions in the case of
illegitimate or fraudulent forms of agency work, thus confirming to all intents
and purposes a similar provision in Article 1 of Act No. 1369/1960. In spite of
claims that employment agency work was undergoing total deregulation, the
provisions regulating employment agencies now take a strong stand on
fraudulent dealings, in order to prevent agency work being used in such a way
as to harm the rights of employees based on inderogable provisions of law or
collective bargaining. At the same time, these provisions aim to clarify the law
deriving from the case law interpretations relating to the combined effect of
Article 2094 of the Civil Code and Article 1 of Act No. 1269/1960. The aim of
the decree is therefore not only to repeal all those norms aimed solely at
preventing flexibility in the management of labour, even in cases where labour
protection is not at stake, but also at removing obstacles to forms of labour
outsourcing that can play a significant role in the context of the new economy.



A further indication that procedures such as staff leasing are not a matter of
speculation in the labour market is to be found in the principle of equal
treatment laid down in the decree between temporary agency workers and
employees of the same grade in the user enterprise (on the basis of the
framework laid down in the Treu reforms regulating temporary labour). As
shown in comparative research,?’ in the systems where the equal treatment
principle is adopted, the net income of the employment agency is not simply
based on the difference between the amount received by the agency and the
amount paid to the worker: once equal treatment has been assured for the
agency employee, the earnings of the employment agency are necessarily
based on the capacity of the agency to supply labour in a timely and
professional manner that without the intervention of the agency would be
uneconomical for the user company to procure, or specialised labour that may
not be readily available on the market. In these cases the earnings of the
employment agency can be justified as profits arising from a typical business
risk in that agency is obliged to offer at market conditions a service which, in
terms of the individual worker, is supplied at a higher cost than that which in
theory the user company would incur were it to hire the employee directly. On
the other hand, the higher costs incurred by the user company that makes use
of the services of the employment agency, together with the fact that not all
the responsibilities typically taken on by the employer are transferred to the
agency, should mean that the user company makes use of agency workers only
in the case of objective need. It is for this reason that the use of agency work,
especially for an unlimited period (staff leasing), is linked to the presence of
technical, organisational or productive reasons laid down by the legislator or
delegated to collective bargaining.

3. Towards an Open, Transparent and Efficient Labour Market

The aim of creating an open, transparent and efficient labour market, that was
the fundamental criterion for Act No. 30/2003 on the reform of the labour
market, has given rise to the need to provide a clear and explicit organisational
model and related regulatory techniques.?? This task was approached in two
distinct ways. On the one hand, a definition was provided of the roles and

2! See Tiraboschi, M. 1999. Lavoro temporaneo e somministrazione di manodopera. Torino:
Giappichelli, including bibliographical references.

22 For an overall view of the labour market reform see the contributions in Tiraboschi, M., ed.
2003. La riforma del collocamento e i nuovi servizi per [ 'impiego. Milano: Giuffre.




functions of the various actors taking part in the regulation of the labour
market with regard both to the structural norms, that is to say the norms aimed
at the organisation of the market, and the regulatory norms, that is to say the
norms, including sanctions but above all incentives, aimed at guiding the
behaviour of those operating on the market. On the other hand, a definition
was provided of the roles and functions of the various operators (both public
and private) on the market supplying various types of services and taking part
in the management of the relative organisational model.?

From the point of view of the regulation of the market, the roles and functions
of the various actors reflect the principle of subsidiarity, and are defined in
compliance with the powers assigned to the Regions in relation to
“employment protection and security” by Constitutional Act No. 3, 18 October
2001, as confirmed by an important ruling of the Constitutional Court in
January 2005.%

The reform of the labour market undoubtedly poses the delicate problem of the
division of powers between the State and the Regions. However, rather than
persisting with an exhausting and questionable formalistic division of the two
spheres of competence,” the reform deals with the question in terms of the
functional synergy between State and regional competences, on the basis of
the belief that this type of approach leads to more productive results than one
that sees the two levels as being in competition with each other, leading to
pointless comparisons between the concepts of “civil order” and “employment
protection and security”. The initial pronouncements of the Constitutional
Court relating to the new Title V suggest that the expression “employment
protection and security” should be construed not simply in the strict sense, but
rather as a principle protected by the Constitution?® which, in connection with
the regulation of employment services, can fruitfully be translated into an
integrated system for supporting the constitutional right of access to work.

On the assumption that the effectiveness of active labour market policies
depends on the efficiency of employment services, particular emphasis has to

% See infra, documentation, § 1.

2 Sentence No. 50 deposited on 28 January 2005. See bollettinoADAPT.it, contents A-Z,
Riforma Biagi.

% See Biagi, M. 2003. “Il lavoro nella riforma costituzionale”, Marco Biagi. Un giurista
progettuale. Scritti scelti, eds.L. Montuschi, T. Treu, and M. Tiraboschi, Milano: Giuffre.

% See the analysis of Constitutional Court sentence No. 407, 26 July 2002, in Trojsi, A. 2003.
Prime indicazioni su “tutela e sicurezza del lavoro” nella recente giurisprudenza
costituzionale, in DLM No. 1:199-205 and Tullini, P. 2005. “Mercato del lavoro, modello
organizzativo e livelli di regolazione (ancora dubbi di legittimita costituzionale?)”, La riforma
del mercato del lavoro: deregolazione o riregolazione?, ed. Serra, C., Milano: Giuffré.
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be placed in regulating this matter on safeguarding an essential level of
services (not necessarily the minimum level) in all parts of the country with
measures for improving access to the labour market, which is the main
priority.?” As a result, the new framework of competences concerning the
labour market identifies the following as the responsibility of the national
legislator:

the identification of the fundamental principles and role of coordinating
the definition of national standards, also in order to avoid duplicating or
making more onerous the duties to be performed by those operating in the
market, in a perspective of streamlining and simplifying procedures for
matching the supply and demand for labour;

the determination of the essential level of services concerning civil and
social rights, that undoubtedly includes employment services, to be
provided in a uniform manner in all parts of the country, constituting the
framework and standard, not necessary at a minimum level, of the
concurrent legislation;

the planning of national labour policies, in order to ensure their
compliance with EU objectives in relation to employability, as well as in
relation to equal opportunities, adaptability, and entrepreneurship;

the definition and planning of policies for coordinating the various
systems, in particular the links between schools, vocational training,
employment, and social insurance;

the integration and monitoring of regional services;

the development and management, for monitoring and decision-making
purposes, of statistical services and IT systems, in collaboration with the
Regions, in support of employment services and policies.

On the other hand, the Regions have responsibility for the following activities:

the planning regional employment policies, within the framework laid
down at national level;

the management and design of employment incentives within the
framework of fundamental principles adopted at national level;

the design and implementation of active labour policies, in particular
training policies;

the definition of operational parameters (unemployment status, prevention
of long-term unemployment, loss of unemployment status, and so on);

7 See Sestito, P. 2005.“Pubblico e privato nei servizi per I'impiego: quale ruolo per
I’operatore pubblico?”, La riforma del mercato del lavoro: deregolazione o riregolazione?,
ed. Serra, C., Milano: Giuffré.




— the provision of access by individuals and enterprises to integrated
employment services run by public and private bodies;
— the implementation of information networks for public and private bodies
and users.
In assigning powers to the State and the Regions, one particularly sensitive
matter was the certification of private companies, with regard to agency work
(both of a temporary and an open-ended nature) and with regard to
intermediation (placement services and career guidance, consultancy services,
skills audits and so on).
On the basis of a literal interpretation, as so far adopted under the terms of
prevailing legal opinion, of the expression “employment protection and
safety”, the matter in question could have been considered to come within the
powers of the Regions, with grave risks for the unitary structure of the system.
A unitary structure could not have been achieved simply by means of a
definition of the fundamental principles laid down by the national legislator.
As a result, there were valid reasons, in a perspective of subsidiarity, for
safeguarding above all the unitary structure of the system, for allocating the
regulation of access to the labour market by private agencies to the national
legislator, while sharing certain tasks with the Regions.
With reference in particular to employment agency work, it must be noted,
looking beyond the letter of the legislative decree (that made reference to a
unified system of authorisation and accreditation) that illegal intermediation in
the labour market is still today deemed to be an offence (also of a criminal
nature), and bearing this in mind there was no reason to provide, even
considering the new constitutional provisions, a system of authorisation that
was differentiated in various parts of the country but accompanied by identical
criminal sanctions.
Moreover, it is widely recognised in the debate about regulatory techniques for
employment agency work that the system of regulation for private agencies is
not particularly significant in itself, but exists for the purposes of protecting
the rights of workers, so it should be dealt with under the general civil
provisions at national level. This approach has been confirmed by the
proposed Community directive on the supply of temporary labour, that lays
down an obligation on the Member States to abolish all restrictions on the
administration of temporary labour, including restrictions relating to the
system of authorisation of private agencies, except in cases in which the



regulations serve the purpose of protecting the rights of temporary agency
workers or of defending interests of a general nature.?®

On the other hand, if it had been assigned to the regional level, the system of
authorisation would have posed the question of mutual recognition between
the different regional systems, with a significant risk of social dumping,
resulting in the need for an intervention by the national legislator to determine
the essential level of services relating to civil and social rights. Pursuant to
Title V, these rights must be safeguarded in a uniform manner in all parts of
the country (Article 117(2)(m) of the Constitution).

In application of the principles of subsidiarity and adequacy, the authorisation
and certification of private undertakings operating in the sector of agency
work was therefore assigned to the national legislator, albeit in close
cooperation with the Regions, since this is indispensable for it to be effective,
considering that the regional level does not appear to be the most effective for
dealing with all the issues (legal and organisational) arising from authorisation
and certification.

With regard, on the other hand to activities relating to the recruitment and
selection of personnel and staff outplacement, the Regions were given the
option of issuing authorisation for businesses operating within a given Region.
Unlike agency work, where an employment relationship is established
between the agency and the worker, and where a high level of protection is
required, for the other functions it may be argued that the level of protection
required is not so high, since the relation between the agency and the worker is
one in which services are provided, without a contract of employment being
concluded, and consequently the conditions giving rise to the need for
regulation at national level, as outlined above, no longer pertain.

Clearly, it is a different matter when dealing with systems for the accreditation
of private and other public bodies providing services within a framework of
horizontal and vertical subsidiarity, such as career guidance, monitoring,
vocational qualifications, and so on. This kind of accreditation is assigned
exclusively to the regional authorities. The Regions have the power to adopt,
promote and develop models of employment services at territorial level,
providing for the transfer of functions to external public and private bodies,
recognised as qualified to operate in an integrated manner with the public
system. The Regions are therefore empowered to adopt provisions setting up
and regulating accreditations and the procedures for issuing them. At the same
time, the reform has pursued the objective of safeguarding the homogeneity of

%8 See bollettinoADAPT.it, selecting Somministrazione from the list of contents A-Z.
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the level of services at national level, by identifying principles and general
criteria with which the Regions have to comply.

A second significant point is that of the level and type of regulation. The
general ineffectiveness of the centralised state-sector model for matching the
supply and demand for labour has led to experimentation, where possible, with
innovative regulatory techniques or “soft laws” in contrast with the traditional
approach based on binding legal provisions. In the employment agency sector,
that is characterised by a high level of illegal activity, there was a need to
experiment with new forms of regulation, in particular management by
objectives, providing an alternative to the enactment of legislative norms seen
almost as an end in themselves, with a view to achieving decentralisation,
reduced reliance on legislative instruments, and a devolution of the normative
sources (with the delegation of certain tasks to collective bargaining and
secondary regulations).

In this perspective a particularly important function is the gathering and
dissemination of information, and attempts have been made to provide
incentives for this function at a normative level, for example by making
applications for authorisation and accreditation conditional on the utilisation of
IT systems that are integrated with the public employment services, and
conditional on supplying all the information required for the labour market to
function effectively, and so on. A similar approach has been taken to
providing access to employment for disadvantaged groups in the labour
market, who are to be assisted also by private employment agencies thanks to
financial incentives and normative provisions. Opportunities for those in
disadvantaged groups to enter or re-enter the labour market will be enhanced if
private employment agencies also seek to meet their requirements, by means
of suitable incentive mechanisms.”

A third significant element is the organisation of a national online employment
database that is a key resource for governing the labour market and improving
the interface between public and private operators. The Biagi law makes
provision for the setting up of an Employment Information System with
unitary and standardised characteristics, mainly with a view to defining the
standards and setting up a unified network linking the various operational
levels (national, regional, provincial and local). From this point of view, based
on the supposition that it would be less problematic than defining a division of
powers between the State and the Regions, while responding to the need to set
up a practical and efficient system, it was decided to provide direct access to

% See Olivelli, P., and M. Tiraboschi, eds. 2005. 1l diritto del mercato del lavoro dopo la
riforma Biagi. Milano: Giuffre.



the customers. This makes it possible to set up an online employment database
without any filters or barriers to access,*® but also to take a radical approach to
the problem of State and regional competences, since in this perspective the
driving force is the working of market mechanisms, in a framework of total
freedom and subsidiarity within the system.

The online database can only be set up in a reasonable period of time if
resources are not wasted by the proliferation of different IT systems, and this
network is now proceeding according to plan. If this matter had not been dealt
with in a timely manner, in keeping with Article 120 of the Constitution that
prohibits the placing of limits of any kind on the exercise of the right to work
in any part of the national territory, the system would have suffered from
various forms of rivalry between the State, the Regions and the Provinces,
leaving the market without rules and channels of communication in line with
Community, national and regional labour policies.*

It is in this sense that it is necessary to interpret the fundamental norms
governing the labour market contained in the legislative decree, in particular in
the article in which provision is made for the setting up of a national
employment database “safeguarding the effective enjoyment of the right to
work laid down in Article 4 of the Constitution, and fully respecting Article
120 of the Constitution”. In this perspective the national employment database
is to be directly accessible to workers and employers alike, and it will be
possible to consult it from anywhere in the network. Workers and employers
will have the right to place jobseekers’ notices and vacancy announcements
directly on the database without having to go through any intermediaries,
using the access points provided by public and private operators who are
authorised and accredited.

The network will consist of a series of regional nodes with both a national and
a regional dimension.®” At national level, the focus will be on defining
national technical standards for the exchange of information, the
interoperability of the regional systems, and the definition of the information
resulting in the highest degree of effectiveness and transparency in the
matching of the supply and demand for labour. At a regional level, while

% gee Tiraboschi, M., W. Bromwich, O. Rymkevitch, and S. Spattini. Employment Services
and Employment Contracts in the Biagi Law, § 1.5.

31 See Tiraboschi, M. 2004. “La borsa continua nazionale del lavoro”, La riforma Biagi del
mercato del lavoro, ed. M. Tiraboschi, Milano: Giuffre, 573.

% See Pirrone, S.2005. “Borsa continua nazionale del lavoro: standard tecnici, flussi
informativi di scambio, implementazione e messa a regime”, 1l diritto del mercato del lavoro
dopo la riforma Biagi, eds. Olivelli, P., and M. Tiraboschi, Milano: Giuffre, 629.




respecting the competences of the Regions in planning and managing regional

employment policies, the focus will be on setting up and integrating public and

private systems, authorised and accredited, operating within the region, with a

view to designating and setting up employment service models. The Regions

will also be called on to cooperate in the definition of national standards of
communication.

With regard to the roles and functions of the various operators (public and

private) in delivering the different types of services and managing the relative

organisational model, the decision was taken to identify certain public
functions for which public bodies are responsible, even though at an
operational level they are provided by private agencies (accredited or
authorised), and certain functions (that are no longer to be defined as public

and therefore perhaps better considered to be services) to be provided in a

system of horizontal and vertical subsidiarity.

The exclusively public functions continue to be:

— the tracking and updating of the employment status of the worker and the
quantitative and qualitative monitoring of labour market operations
(personal data, vocational profiles, and communications systems for
employees) also for the purposes of setting up and maintaining an
employment information system;

— the certification of involuntary unemployment and its duration, for the
purposes of providing access to preventive measures and benefits
(vocational training, work experience, and so on), tax and contributions
relief, and social insurance benefits.

The functions and services to be provided in a system of horizontal and
vertical subsidiarity on the part of public- and private-sector operators are:

—  the matching of supply and demand;

— the prevention of long-term unemployment;

— the promotion of access to the labour market by disadvantaged groups (on
the part of public but also private operators, such as personal service
agencies, that hire the worker);

— support for the geographical mobility of the worker;

— the setting up of a national employment database providing access that is
as universal as possible, promoting an effective matching of supply and
demand for labour, and therefore an open market with access for all
(public and private service providers and customers);

— the recognition of the role of public operators that can contribute to the
efficiency and transparency of the labour market, in particular public
bodies and universities that can provide employment services for specific



segments of the labour market and also experiment with pilot projects
aimed at promoting employability and adaptability, especially by means
of local agreements, making full use of the opportunities made available
by the legislative decree on the labour market.
The opening up to public bodies such as local authorities, universities and high
schools, in particular, is aimed at strengthening and raising the profile of the
public operators in the labour market, particularly in the crucial phases of
access to employment. These phases do not consist solely of matching the
supply and demand for labour, but also of developing and validating the phase
in which the employment contract is negotiated, by means of certification
programmes.
In this way the unitary structure of the Biagi law is confirmed, as it is not
intended to introduce two separate reform programmes, consisting of one
setting up the new employment services and another one introducing new
forms of employment contracts (such as on-call working or zero-hours
contracts, project work, and job sharing) or the reorganisation of existing
forms of employment (part-time and agency work).*® On closer examination, it
may turn out to be the case that certification can play a decisive role, linking
up the various aspects of the employment relationship and matching various
forms of employment protection and market mechanisms pending a
comprehensive reform of the entire sector by means of the long-awaited
consolidating legislation known as the Work Statute®® (see infra).

4. Quasi-subordinate Employment

Having proposed a new structure for the labour market, the Biagi law aims to
deal with the various types of employment by means of a relaxation of the
limitations on employment contracts with reduced working hours, or
modulated or flexible working hours, together with a reduction of the other
areas of quasi-subordinate employment which should pave the way for the
codification of the Work Statute mentioned above.

The regulation of quasi-subordinate employment by means of “project work”
appears to be the most innovative element — but also the most critical — in the
legislative decrees implementing the Biagi law. The rigorous limits laid down
by the legislator in the decrees, aimed at restricting the use of quasi-

% See infra, documentation.
 With regard to the Work Statute see the collection of papers and draft norms available at
bollettinoADAPT.it, selecting Statuto dei lavori from the list of contents A-Z.
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subordinate employment to a significant extent, represents what for many will
be an unexpected innovation compared to the existing structure of the labour
market, but also in relation to the debate on non-standard or atypical
employment. In this debate there may appear to be a clear-cut choice between
two alternatives: either granting official recognition to a type of employment
that is in between salaried and self-employment, or proceeding with the
codification of a Work Statute.

The Biagi law on the other hand favours a different approach, a kind of third
way, with the introduction of a series of barriers, consisting of definitions and
sanctions, to prevent the improper use of quasi-subordinate employment, and
the strategy is therefore to abandon any attempt to consolidate a type of
employment contract in a grey area between self-employment and salaried
employment.®

However, under the terms of the Pact for Italy signed on 5 July 2002, this
matter is to be dealt with as part of the overall reform of the labour market
known as the Work Statute. The main characteristic of this proposal is that it
replaces the traditional dichotomy between self-employment and salaried
employment, along with the proliferation of employment contract types, with a
series of protections based on concentric circles (with the highest level of
protection in the inner circle) and variable arrangements depending on the
forms of employment protection adopted. It may be seen then that Legislative
Decree No. 276/2003 does not attempt to impose the same level of protection
for quasi-subordinate employment as for salaried employment, nor does it
assign to collective bargaining the task of providing such protection.

At the same time, it is not intended to promote autonomous bargaining in an
abstract and generic manner regardless of the field of application of project
work. Indeed, those who see this Legislative Decree as an attempt to place
limits on the autonomy of the parties to collective bargaining tend to overlook
the fact that quasi-subordinate employment has so far not been a clearly
defined form of employment for bargaining purposes, but rather a catch-all
category including a variety of contracts characterised by economic
dependency, reflecting an asymmetrical relationship placing the worker in an
inferior position to the client firm.

The conceptual choice of considering quasi-subordinate employment as a
genuine form of self-employment, in order to prevent the improper use of this
type of employment contract, has resulted in a political intervention aimed at
moving as many employment contracts as possible, in a gradual manner over a

% See Tiraboschi, M. 2005. “Il lavoro a progetto: profili teorico-ricostruttivi”, La riforma del
mercato del lavoro: de regolazione o riregolazione?, ed. Serra, C., Milano: Giuffre.



period of time, from the uncertain grey area of atypical employment to the
area of salaried employment. This area has now been extended to provide a
variety of different forms reflecting the objective of redesigning the forms of
protection leading to regulated flexibility subject to the approval of the trade
unions. In anticipation of the Work Statute, this operation is intended to
replace the ill-defined mass of individual arrangements currently to be found
in the grey area with a continuum of employment contract types located
between the two extremes of quasi-subordinate employment and salaried
employment on open-ended contracts. In other words, this continuum is
intended to result in the emergence of irregular employment contracts, and
those that are lacking in clarity, with a view to redefining the various forms of
employment protection while taking account of the weaker position of the
worker. In taking an approach to employment matters that focuses on the
various forms of protection, rather than focusing on the definition of the
employment relationship,®® the structure of a Work Statute needs to be placed
in a perspective of “economic dependency”.

Proceeding with the codification of a Work Statute without first having
brought together, by means of new types of employment contracts, the myriad
of employment arrangements located in the grey area and increasingly in the
hidden economy, would probably have been an admirable symbolic gesture
devoid of any practical effects arising from the legislative intervention. In
reply to those who refer to “44 types of flexibility (and even more with the
certification of employment contracts) after this reform™*’ it should be pointed
out that the proliferation of employment contract types is more apparent than
real. The aim of the reform is to make inroads into that vast area of
employment that is irregular or located in the hidden economy, for which
every employment contract represents a particular type of contractual
flexibility, with the result that the codification of a Work Statute without the
prior identification and redefinition of types of employment that are adopted at
present without the least regard for regulations and trade union negotiation
would have given rise to a futuristic project without a solid foundation.

% Reflecting the approach of Treu, T. 1997. “Intervento”, Nuove forme di lavoro tra
subordinazione, coordinazione, autonomia, eds. D’Antona, M., T. Treu et al., (Bari: Cacucci),
225.

%7 See the comment by Boeri, T. 2003. “Il co.co.co. dovra cambiare pelle”, La Stampa, 8 June,
in contrast with those who claim that there has been an increase in rigidity (see, for example,
Ichino, P. op. cit.).In line with T. Boeri, see Treu, T. 2003. “Statuto dei lavori: una riflessione
sui contenuti”, lldiariodellavoro.it.




The Italian labour market needs first of all a process of emergence and
restructuring, and to this end the diversification of contractual types can be the
first phase in the move towards the regularisation, structuring and emergence
that would facilitate the introduction of a Work Statute for all types of
employment, whether typical or atypical, in the form of self-employment,
project work, or salaried employment. With the regulation of quasi-salaried
employment by means of project work, a wide range of atypical employment
contracts that are difficult to classify (estimated to involve some two and a half
million workers) will be clearly defined and brought back within the legal
framework.

5. Critical Aspects of the Reform

It needs to be clearly stated that the reform does not deal with all the problems
of the labour market and presents certain critical aspects, the most evident of
which is the exclusion of the public administration from the application of
Legislative Decree No. 276/2003. This is a policy choice that is undoubtedly
open to criticism, especially considering the widespread use of quasi-salaried
employment and the contracting out of public services, but it may be explained
(though not justified) in terms of political and trade union choices with regard
to privatising the work of public-sector employees, rather than in technical
terms. It is to be hoped that the Government will maintain the commitment,
laid down in the final provisions of the decree, to hold negotiations with the
social partners with a view to drafting legislative provisions leading to
harmonisation.

A further matter about which no conclusions can at present be drawn is that of
part-time work:*® it remains to be seen whether greater flexibility for the
purposes of increasing the take-up of this type of employment will generate
more employment opportunities for workers. The reform is not intended to
deregulate part-time work, and in any case, such a move would not be
possible, due to the provisions laid down at EU level. The approach adopted in
the decree aims rather at providing more room for manoeuvre for autonomous
bargaining (individual or collective) with a view to providing incentives for
consensual part-time working, in compliance with sentence No. 210/1992 of
the Constitutional Court that lays down a requirement for the consent of the

3 See infra, documentation, § 2.6.



employee to be obtained whenever working time comes into conflict with
personal and family responsibilities.

At the same time as mentioned above in Sections 1 and 2 it cannot be denied
that some of the measures aimed at defining an organic set of employment
protections in the market, and not just in a given employment relationship, are
likely to be less effective due to the failure to include in the decree the safety-
net measures and employment incentives, that have been presented as a
separate piece of legislation that is currently under discussion in Parliament.
But also, in this case, political considerations and the outcome of negotiations
with the social partners have prevailed over purely rational and abstract
criteria.

In order to appreciate the reasons for certain choices of legislative policy or for
the adoption of certain technical solutions, another significant consideration is
that this reform is intended to be carried out without resulting in any increase
in public expenditure. Article 7 of the Legislative Decree specifies that the
implementation of the various measures is to take place without generating
additional costs for the State. In the report accompanying the decree of 6 June
2003%* it was argued with good reason that overall the decree not only would
not present problems in terms of costs, but in the medium to long-term it is
expected to give rise to significant savings and generate an increase in
revenue, by means of:

— aseries of measures for regularising employment by means of normative
incentives with a view to increasing the number of those in regular
employment who pay contributions to the State. With the approval of the
decree there is expected to be an increase in regular employment, and in
particular with the reform of quasi-salaried employment, and a more
widespread use of salaried employment contracts, with the result that
many workers will be transferred from contracts giving rise to minimal
contributions to others with higher rates of contributions;

— aseries of measures for reducing unemployment that will lead to a decline
in the number of those receiving unemployment benefit and a lower take-
up of certain safety-net measures (workfare programmes, long-term
unemployment, workers on mobility schemes, and so on);

— stringent measures aimed at reducing the area of quasi-salaried
employment and at scaling back (by means of incentives and sanctions)
the illicit use of other contractual types, such as fictitious partnership

% See bollettinoADAPT.it, selecting Riforma Biagi from the list of contents A-Z.
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arrangements, that are at present exempt from contributions. An extremely
significant number of quasi-salaried employment contracts with a 12 per
cent contribution rate will be converted into salaried employment
contracts that are subject to a contribution rate of 33 per cent, even if they
are temporary, part-time or job sharing contracts;

— measures aimed at containing occasional or casual employment. The
decree provides that every employment relationship that continues for
more than 30 days a year, or which generates an income of €5,000 with
the same client firm, cannot be considered to be occasional or casual
work, but must be regulated by the new project work contracts or as
salaried employment. The decree also lays down regulations for
occasional or casual work of an accessory nature that at present is in most
cases carried out in the hidden economy. In this case, a small contribution
is introduced for the industrial injuries fund, INAIL, and the social
insurance fund, INPS;

— the widening of the range of flexible contractual types that is likely to lead
to a decline in the use of fictitious work training contracts that are at
present utilised for the purposes of containing labour costs.

In effect, the Biagi reform aims to increase the levels of regular employment,
presumably with positive effects in terms of tax revenues and insurance
contributions. Also in the light of previous experience in Italy following the
Treu reforms in 1997, the introduction of new forms of flexibility and options
for regular employment should result in an increase not only in the potential
for growth in GDP but also of overall employment levels in the economy. This
objective, over a year after the entry into force of Legislative Decree No. 276
of 10 September 2003, appears to be confirmed by recent ISTAT figures that
show an increase in stable employment of good quality and a decline in work
in the hidden economy.*°

However, on the basis of the traditional auditing criteria relating to these
provisions adopted by the State accounting department, the legislator issuing
the decree was not able to base the calculation of costs on the positive effects
mentioned above, that are to be taken into consideration only for the purposes
of defining the macroeconomic and financial framework for the coming years,
and for economic and financial planning, but not for the drafting of the

“ The quarterly ISTAT survey of the workforce shows that in the last 12 months almost
200,000 permanent jobs have been created, whereas the number of workers on temporary
contracts has fallen by 110,000. See Boeri, T., and P. Garibaldi. 2004. “Nuovi lavori e nuovi
numeri”, www.lavoce.info, 28 September.
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legislative decree. This aspect of the delegating legislation gave rise to a
careful examination, carried out jointly with the Ministry for the Economy and
Finance, of the certain and direct effects of the provisions. This had a
significant impact on the formulation of Article 13 relating first of all to
workfare provisions for those receiving unemployment and similar benefits,
that was almost completely rewritten, then to job sharing, that is now limited
to two workers per contract, and finally to the definition of the field of
application of financial contracts and the new access-to-work contracts.**

6. A Preliminary Assessment

In an attempt to draw initial conclusions, it may be said that we are in the
presence of a complex process of reform that still presents areas of
uncertainty,* but which should be construed in a constructive spirit reflecting
an awareness of the need for far-reaching reform in the Italian labour market
in the interests both of employers and workers.

Although it is now a year and a half since the reform came into force, it still
seems to be too early to make an assessment,*® though it must be mentioned
that all the legislative texts pertaining to the Ministry of Labour have been
produced in a timely manner.** However, it is also true that collective
bargaining has implemented only part of the provisions, at times in a
contradictory and incoherent manner. It should also be noted that the Regions
have not intervened in a timely manner to deal with the matters within their
sphere of competence, especially concerning the new apprenticeship contracts.
The fact that this is not a deregulation of the labour market is clear to all
concerned, but particularly to all those workers who have so far been
employed in a context devoid of regulation — in the hidden economy and the
area of precarious employment that the Biagi law is intended to combat. It
would be easy to point out that the quarterly ISTAT figures released over the
past year for the period corresponding to the entry into force of the Biagi law

1 See Tiraboschi, M., “Employability, Active Labour Policies and Social Dialogue in Europe:
Comparison of Experiences”, Collana del Dipartimento di Economia Aziendale
dell’Universita degli Studi di Modena e Reggio Emilia, No. 94.

2 See European Commission. 2005. Draft Joint Employment Report 2004/5 and Second
Implementation Report on the 2003-2005 Broad Economic Policy Guidelines. Brussels:
European Commission.

** The same view is expressed in the 38th Rapporto annuale Censis sulla situazione sociale
del paese.

*“ See bollettinoADAPT.it, list of contents A-Z, selecting Riforma Biagi.
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have revealed a constant rise in stable employment, a significant decline in
temporary work, and a scaling back of the hidden economy,* but this is not
the point. It is evident that a year and a half is too short a period to obtain
reliable data and to draw conclusions. This is shown by the recent example,
albeit less complex, of the Treu reforms of 1997, that started to bear fruit only
several years later, mainly with the rise of temporary agency work. This is all
the more the case with a measure such as the Biagi law, which, with the
exception of the regulation of dismissals, has an impact on all the key aspects
of the labour market, making provision for a gradual entry into force, by
means of a series of experimental programmes, also with the participation of
the social partners. This is the case of quasi-subordinate employment that has
become a sort of weathervane for the reform, with the termination of the
transitional phase on 24 October 2004, though further extensions are allowed
until 24 October 2005 as agreed during collective bargaining. For this reason,
for the moment it is not possible to make a realistic and objective judgement
about the intention, announced by the Government and supported by the
reform of the Labour Inspectorate, of carrying out a drastic reduction of the
area of fictitious quasi-subordinate employment. The same applies to the other
measures introduced by the reform, that are only now coming into full effect:
the new apprenticeship contracts, employment agency work, on-call or zero-
hours contracts, certification, work vouchers, and the online employment
database.

However, it is also true that a year and a half is a sufficient period for a
provisional assessment of the state of application of the reform as a whole. It is
not particularly significant that all the regulations for implementing the
reforms have been adopted in record time, because the real changes only take
place in the hearts and minds of those involved, and cannot be achieved
simply by enacting legislation and decrees. As Marco Biagi used to say, the
modernisation of the labour market is a particularly delicate matter that
requires a constructive approach on the part of all those concerned to reforms
that are necessary for governing the changes taking place in economic and
social relations.*® This is an endeavour that requires team spirit, as Luca di
Montezemolo, the President of Ferrari and Confindustria, the employers’

> See. note 27: T. Boeri, P. Garibaldi, Nuovi lavori e nuovi numeri, in www.lavoce.info, 28
September 2004.
*® See Marco Biagi’s articles published in Il Sole 24 ore.
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association, recently remarked,*” and it is from here that we need to move
forward, concluding the experimental phase in a spirit of fairness, before
drawing conclusions about a law that is still in its early stages. In the
experimental phases that we are now entering, the contribution of the social
partners, together with that of the Regional authorities, will be decisive in
building on the foundations laid down by the Biagi law to construct a
dynamic, flexible and competitive labour market providing adequate levels of
employment protection.

7. Documentation — Short Note of Synthesis of the Biagi law

Employment Services and Employment Contracts in the Biagi Law*®
1. Employment Services
1.1. The Network of Employment Services*

A fundamental objective of the Biagi Law, Legislative Decree No. 276/2003, is the design
and setting up of a network of employment services run by public, private and non-profit
bodies, linked together in a national online employment database (borsa nazionale
continua del lavoro). By means of a register of employees it will be possible to ascertain at
any time the position of all those in work and all those in search of employment, also for
career guidance and training purposes. Moreover, subject to certain conditions, the new
employment agencies can now provide a complete range of services (job search services,
recruitment and selection, career guidance and training, and employment agency work).
Local authorities are free to set up their own job matching services, especially to meet the
needs of disadvantaged groups. In addition incentives are provided to encourage
cooperation between private companies and non-profit organisations to meet the needs of
individuals in disadvantaged groups. Trade unions and bilateral bodies (set up jointly by
employers’ associations and trade unions) are also authorised to run employment services,
and provision is made for schools and universities to arrange work experience programmes
and job placements for school-leavers and undergraduates. All private employment
services are free of charge for the employee, whereas a charge is levied for employers.

*" See infra L. C. di Montezemolo in 2005 (Speech by Luca Cordero di Montezemolo at the
Conference on the Italian Labour Market one year after the Biagi Reform), The International
Journal of Comparative Labour Law and Industrial Relations 21, No. 2: 347-348.

“8 See: Biagi, M., and M. Tiraboschi. 2004. Istituzioni di diritto del lavoro. Milano: Giuffre,
and Tiraboschi, M. 2004. La riforma Biagi del mercato del lavoro, collana ADAPT-
Fondazione “Marco Biagi”, Milano: Giuffre.

* See: Olivelli, P., and M. Tiraboschi. 2005. Il diritto del mercato del lavoro dopo la riforma
Biagi, collana ADAPT-Fondazione “Marco Biagi”, Milano: Giuffre.




Public employment services continue to operate, but in cooperation, and in some instances
in competition, with private employment agencies and other authorised bodies. These
public employment services are run at a provincial level on the basis of guidelines laid
down by the Regions, and are responsible for the employment register, career guidance,
matching the supply and demand for labour, preliminary selection procedures, advice for
employers, and assistance for people with disabilities or in disadvantaged groups.

1.2. Private-sector Services

In the private sector, employment agencies provide a range of services, including both

temporary work and staff leasing, job matching, recruitment and selection of staff, and

outplacement. In order to perform these activities, employment agencies require a specific

authorisation. The Ministry of Labour and Social Policy issues authorisations only to

private-sector agencies that meet the following conditions:

—  the registered office must be located in Italy or another EU member state;

—  the agency must have suitable premises;

—  the agency must comply with data protection requirements;

— the staff of the agency must have approved qualifications;

— the directors and managers of the agency may not have a criminal record;

— the agency is required to be linked to and share data with the online national
employment database.

Once an agency has obtained an authorisation, it is entered in an official register (Albo

delle agenzie per il lavoro)® in one of the following five categories:

(1) employment agencies (agenzie di somministrazione), dealing with both temporary

work and staff leasing, that may also provide job matching services, recruitment and

selection, and outplacement services. In particular, they are required to have a paid-up

capital of at least €600,000, to carry on business in at least four regions and to pay

contributions to a training fund and an income support fund for agency workers. In

addition they have the right to run their own training, work access and retraining

programmes for disadvantaged workers;

(2) staff leasing agencies, dealing only with this activity;

(3) job matching agencies (agenzie di intermediazione), that are required to have a paid-up

capital of at least €50,000, and to carry on business in at least four regions. They also have

the right to run recruitment, selection and outplacement services;

(4) recruitment and selection agencies (agenzie di ricerca e selezione), that are required to

have a paid-up capital of at least €25,000;

(5) outplacement agencies (agenzie di supporto alla ricollocazione del personale), that are

required to have a paid-up capital of at least €25,000. (Articles 3-7, Legislative Decree No.

276/2003).

The Regions are responsible for the accreditation system of employment agencies,

enabling them to take part in the network of employment services and providing support

for disadvantaged people to enter or return to the regular labour market.

% See www.welfare.gov.it, selecting Lavoro and then Agenzie per il lavoro -Albo informatico.
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1.3. Authorised Bodies

The work of the public employment services and private employment agencies is

supplemented by that of other bodies authorised either by law or by registration.

Public and private universities, together with university foundations dealing with labour

market issues, are authorised by law provided that:

—  they operate on a non-profit basis;

—  they link up to and share data with the national online employment database;

—  they undertake to provide all the information relevant to employment statistics and
labour market policy, pending the completion of the national online employment
database.

Other bodies may be authorised by registration, in particular:

—  municipal authorities;

—  chambers of commerce;

—  schools;

—  trade unions, employers’ association and bilateral bodies;

—  foundations providing labour law advice and consultancy services.

1.4. Disadvantaged Groups

Provisions for improving access to employment by disadvantaged groups are laid down in
Articles 13 and 14, Legislative Decree No. 276/2003, including specific schemes run by
employment agencies that sign agreements with public operators (local, provincial and
regional authorities), and incentives for companies that award contracts to cooperatives
employing disadvantaged workers. In addition to these specific measures, disadvantaged
workers can benefit from access-to-work contracts. The definition of disadvantaged groups

is laid down in Article 2, EC Regulation No. 2204/2002.

Employment agencies are authorised to run individual access-to-work schemes for

disadvantaged groups on condition that:

— they have drawn up an individual access-to-work or return-to-work plan, with
provision for training;

—  the worker is assisted by an adviser with suitable qualifications and experience;

—  the scheme lasts for at least six months.

Provided these conditions are fulfilled, the employment agency may benefit from certain

more favourable conditions than those laid down by general regulatory provisions, in

particular:

— aderogation from the principle of equal pay compared to other employees with the
same employment grade, allowing for a lower rate of pay;

—  deductions from the wages to be paid equivalent to the mobility allowance,
unemployment benefit, or any other benefit or subsidy. In this case the contract must
be for at least nine months.

Social cooperatives that employ disadvantaged workers benefit from a system of

framework agreements providing incentives for companies to award contracts to them.

These agreements are concluded with:




—  employment services;

— employers’ associations and trade unions recognised as most representative at
national level;

—  associations representing social cooperatives and consortia of cooperatives.

Enterprises that negotiate framework agreements of this type are deemed to have met the

requirements for hiring a certain number of workers on the mandatory employment

register.

Both of these types of measure in favour of disadvantaged groups are of an experimental

nature: at a later stage the Minister of Labour and Social Policy and the most

representative employers’ associations and trade unions at national level are to carry out an

assessment of their impact, after which the Minister will report to Parliament.

1.5. The National Online Employment Database

Based on a network of regional nodes, the national online employment database is freely
accessible on the Internet. It is an information system intended to increase the transparency
of the labour market and to favour the matching of the supply and demand for labour. The
intended users are:

—  workers and jobseekers, who can reply directly to vacancy notices without having to
go through intermediaries;

—  enterprises and employers, who can advertise vacancies;

— authorised and accredited public and private operators, who are required to enter into
the online employment database all the data they collect from workers and
employers.

Anyone in search of employment can access the database either directly or through public

employment services or private employment agencies, choosing the level (provincial,

regional or national) at which they intend to distribute their jobseeker’s profile. Jobseekers
can choose either to publish their personal data or to maintain confidentiality.

The matching of supply and demand takes place by means of a computerised procedure for

identifying suitable vacancies. The vacancy notices are freely accessible, though job

applicants are required to provide identification.

The online database operates at two levels, national and regional, each of which has

specific functions:

— the national level defines the technical standards for the exchange of information, for
harmonising the regional systems, identifying the information for maximising the
effectiveness of the system and the transparency of the matching of supply and
demand,;

—  the regional level is intended to promote cooperation between the public and private
systems within the region, to design and implement regional models of employment
services, and to cooperate with the national level for the definition of operational
standards for communication between the various regional services.

In order to ensure the smooth working of the system, a body responsible for coordinating

the national and regional levels is in the process of being set up.



1.6. The Labour Inspectorate®

With the reform of the labour inspectorate, the Ministry of Labour and Social Policy has

taken on a central role in the supervision of labour relations and in bringing employment

out of the hidden economy. This function is carried out by provincial and regional labour
inspectors, along with inspectors from the industrial injury and social insurance funds.

A central body has been set up by the Ministry to coordinate efforts by regional and

provincial labour departments in order to enforce existing regulations in an effective

manner. In addition, the inspections carried out by all the relevant bodies are recorded in a

section of the national online employment database, containing all the information about

the employers inspected, and providing an overview of labour market trends, and training
materials for labour inspectors.

The regional and provincial labour departments are responsible for a number of functions

such as:

—  monitoring the application of employment protection provisions of all kinds;

— monitoring the application of collective labour agreements;

— monitoring social insurance and pension contributions to be paid by professional
associations, and public and private bodies, with the exception of those that are run
directly by State, provincial or local authorities;

—  carrying out enquiries and surveys as required by the Ministry.

The Biagi law has introduced a new function for the labour inspectorate: in cases in which

an employer has not paid wages and salaries in full, the inspectorate has the power to issue

an injunction for payment.

2. Employment Contracts
2.1. The Rationale of the New Employment Contracts>

The Biagi law aims to (re)regulate certain employment contracts intended to promote
access to and continuity in regular employment, particularly for those who need to
reconcile working time and family responsibilities, or who need training and retraining,
and those with other specific needs.

These employment contracts include an extension of employment safeguards and
opportunities for workers while encouraging companies to hire them, overcoming the
traditional resistance to the idea of distributing the same workload among a larger number
of workers. These contracts are intended to regularise employment and to provide stability
for those at present employed on a precarious basis.

The reform is also intended to make it easier to enter or return to the regular labour market

%! See: Monticelli, L. C., and M. Tiraboschi. 2004. La riforma dei servizi ispettivi in materia di
lavoro e previdenza. Collana ADAPT-Fondazione “Marco Biagi”. Milano: Giuffre.

%2 Tiraboschi, M. 2004. La riforma Biagi del mercato del lavoro. Collana ADAPT-Fondazione
“Marco Biagi”, Milano: Giuffré. Enrico, C., and M. Tiraboschi. 2005. Compendio critico per
la certificazione dei contratti di lavoro. | nuovi contratti — lavoro pubblico e lavoro privato.
Milano: Giuffre.




by combining work and training opportunities. Training is provided in the form of
apprenticeship contracts organised in a flexible manner with the participation of bilateral
bodies set up by employers’ associations and trade unions.

2.2. The New Apprenticeship Contracts

In apprenticeship contracts the employee receives training at the employer’s expense in
addition to remuneration. Legislative Decree No. 276/2003 provides for three types of
apprenticeship contract:
—  educational training apprenticeships, providing training and access to the labour
market for school leavers;
— vocational training apprenticeships, combining on-the-job training with a technical or
vocational qualification;
—  higher-level apprenticeships, with advanced technical training leading to a high-
school diploma or a university-level qualification.
Educational training apprenticeships are designed mainly for 15-18 year olds, whereas
vocational training apprenticeships and higher-level apprenticeships are for 18-29 year
olds, or for 17 year olds with a vocational qualification (pursuant to the reforms proposed
by the Education Minister).
Apprenticeship contracts may be concluded in any sector, including agriculture, but the
number of apprentices may not exceed the number of qualified staff in a given firm. Small
firms without qualified staff (or with fewer than three) may hire up to three apprentices,
and other provisions apply to artisan firms.
With regard to duration, educational training apprenticeships may last for up to three years,
depending on the qualification to be obtained, whereas vocational training apprenticeships
may last from two to six years, depending on the provisions of collective bargaining, but
this type of contract may be used to provide further training at the end of an educational
training apprenticeship. As regards training matters, the duration of higher-level
apprenticeships is established at regional level, in agreement with the social partners and
the educational bodies involved.
Apprenticeship contracts must be issued in writing, specifying the work to be performed,
the training schedule and the qualification to be awarded. Remuneration may not be based
on piecework, and the pay may not be more than two levels below the level specified in the
company-level collective agreement for workers with the same employment grade. The
qualification awarded for each of the three levels provides credits for further training and
education. During the apprenticeship the employer cannot terminate the contract except for
a just reason or cause, but has the right to discontinue the employment relationship when
the contract runs out. Social insurance contributions are payable pursuant to Act No.
22/1955.

2.3. Access-to-work Contracts

Access-to-work contracts (Legislative Decree No. 276/2003, Articles 54-59) are designed
to enable certain categories to enter or return to the labour market by means of an



individual plan for the purposes of acquiring the skills required for a particular working

environment. In the private sector these contracts replace the old work training contracts.

The following categories are eligible for these contracts:

—  18-29 year olds;

—  long-term unemployed 29-32 year olds;

—  workers over the age of 50 who are no longer in employment;

—  workers who wish to return after a break of two years or more;

— women of any age resident in areas where the employment rate for women is more
than 20% less than for men (or the unemployment rate is 10% higher);

— individuals with a recognised physical or mental disability.

The following employers may make use of access-to-work contracts:

—  public bodies, enterprises and consortia;

—  groups of enterprises;

—  professional, socio-cultural and sports associations;

—  foundations;

—  public or private research bodies;

—  sectoral organisations and associations.

There is no upper limit on the percentage of workers hired on these contracts, except for

the limits laid down in national, sectoral or company-level collective bargaining. An

employer may only hire new workers on access-to-work contracts if at least 60% of the

employees hired in this way whose contracts have run out in the previous 18 months are

still employed by the company.

With regard to the field of application, access-to-work contracts may be issued in all

sectors, except for the public administration. For the first time the Biagi law permits

groups of employers to hire workers on these contracts, thus granting them legal

recognition as employers.

Access-to-work contracts can be issued for a period of nine to 18 months (or for up to 36

months in the case of workers with a physical or mental disability), but periods of military

or voluntary service, or maternity leave, do not count. At the end of the contract, it is not

permitted to continue with another contract of the same kind with the same employer, but

the employee may take up work on another such contract with a different employer. Any

extensions must be kept within the limits laid down by law (18 or 36 months).

The contract must be in writing, specifying the training to be provided; in cases in which

the employer fails to issue a written contract, the agreement becomes null and void and the

employment relationship is transformed into open-ended salaried employment.

Remuneration may not be more than two levels below the level specified in the national

collective agreement for workers with the same employment grade. These contracts give

rise to benefits in the form of tax and contributions relief for the employer.

2.4. Project Work Contracts

These are quasi-subordinate employment contracts relating to one or more specific projects
or project phases, managed autonomously by the worker with reference to the end result,
regardless of the time required for completion. The purpose of these contracts is to prevent
the improper use of quasi-subordinate employment and to provide a higher level of




protection for the employee. Contracts of this type may be issued in all employment

sectors, but the following are excluded:

—  sales representatives;

—  professionals obliged to register with professional bodies (that were in existence
when the decree came into force);

—  board members and company auditors;

—  members of panels and commissions (including those of a technical nature);

—  people over the age of 65;

— athletes engaged on a freelance basis, even if in the form of quasi-subordinate
employment;

—  those engaged in quasi-subordinate employment with one client firm for no more than
30 days a year, or earning up to €5,000 with one client firm;

— individuals working for the public administration;

—  those in quasi-subordinate employment with recognised sports associations.

The project work contract must be in writing, and provide an indication of the duration of

the project or project phase, a description of the project or phase to be implemented, the

amount of remuneration or the criteria by which it is to be determined, payment dates, any

provisions relating to expenses, methods for coordination between the project worker and

the client firm, and any health and safety protection measures additional to those already

adopted in the workplace. The remuneration must be comparable to similar work on a

freelance basis in the place where the work is carried out.

Legislative Decree No. 276/2003 (Articles 61-69) provides a higher level of protection for

these contracts in comparison to quasi-subordinate employment with regard to sickness,

injury and maternity. In the case of sickness or injury, the employment relationship is

suspended but not extended. In the event of a suspension that is more than one sixth of the

duration of the contract (if specified), or more than 30 days, the client firm has the right to

terminate the contract, whereas in the case of maternity, the contract is suspended and

automatically extended for 180 days. In addition, the project worker has the right to work

for other client firms (unless specified in the individual contract that this is not permitted),

and may claim patent rights for any inventions arising from the work performed.

2.5. Occasional Labour

Occasional or casual labour is intended for individuals at risk of social exclusion, those

who have yet to enter the labour market, and those who are about to leave it. The aim of

this type of work is to enable these workers to make the transition from the hidden

economy, where they have no protection whatsoever, to the regular economy, as well as to

facilitate access to the labour market on the part of disadvantaged groups, enabling them to

find work in private households or the non-profit sector. Those who can make use of these

contracts are:

— individuals who have been unemployed for over a year;

— housewives, students and retired people;

—  people with disabilities and those in rehabilitation centres;

— non-EU citizens with a regular work permit, in the first six months after losing their
job. This measure is intended to enable the following to employ help on an occasional



basis:

—  private households;

— non-profit organisations;

— individuals who are not entrepreneurs, or entrepreneurs not engaged in their main
business.

The type of work is intended to be as follows:

— light housework of an occasional nature, including childcare, and assistance for older
persons and people with disabilities;

—  private lessons;

— gardening, cleaning and maintenance of buildings and monuments;

— social, sports, cultural and charity events;

—  collaboration with public bodies and voluntary associations for dealing with
emergencies and unexpected natural events.

In the agricultural sector, work performed by family members, unpaid work and work for

which only expenses are paid is not deemed to be occasional labour.

The contract may be in the form agreed between the parties, for a maximum of 30 days per

calendar year and up to €5,000 per annum.

A particular payment system is provided, with vouchers for an amount established by

ministerial decree, to be purchased by the employer in advance. These vouchers are then

presented to authorised centres, that deduct a percentage for their services, together with a

13% social insurance and 7% industrial injury insurance contribution, and pay the balance

to the worker. No income tax is payable, and the worker continues to be classified as

unemployed or not in employment (Legislative Decree 276/2003, Articles 70-74).

2.6. Part-time Work

This is considered to be anything less than full-time working hours. It may be horizontal (a
shorter working day), vertical (full time but only on certain days or certain times in the
month) or mixed, consisting of shorter working days and a reduction in the number of days
worked.

It has been found to be a particularly effective way to increase employment opportunities
for particular groups, such as young people, women, older people and retired persons. It
provides stable rather than precarious employment, making it possible to reconcile the
employer’s need for flexibility with the worker’s need to deal with family responsibilities
or educational requirements. Part-time contracts give rise to salaried employment that may
be open-ended or fixed-term. Contracts must be in writing and specify the working hours,
the days of the week, the weeks and the months to be worked in the course of the year.
Part-time employees may not be discriminated against in relation to full-time workers, and
as a result the hourly rate of pay, and rates for sickness, injury and maternity leave are
calculated in proportion to the hours worked, unless the applicable collective agreement
makes provision for rates that are more than proportionate. In addition, part-time workers
have the same right to annual leave, maternity/parental leave, sickness and injury
provisions, and so on.

Compared to the measures previously in force, Legislative Decree No. 276/2003 allows for




greater flexibility in the management of working hours and fewer limits on working
additional hours, overtime and flexibility or elasticity clauses, for which collective
agreements can make provision within the limits laid down for full-time working.
Individual contracts may allow the part-time worker to opt for full-time working whenever
the employer intends to hire full-time workers, with the part-time worker taking priority
over incoming workers with the same employment grade. In the same way, full-time
workers are entitled to be informed of the intention to hire new part-timers and may opt for
part-time. Employees who are diagnosed with a tumour may opt for part-time and then at a
later date opt to return to full-time working.

The part-time provisions in Legislative Decree No. 276/2003 are immediately applicable,
and not subject to tripartite assessment at a later stage, though further provisions may be
laid down by collective bargaining.

2.7. Job Sharing

In this contract two workers jointly take on the rights and responsibilities arising from an
individual employment contract, and are free to divide up the hours as they choose. The
aim of job sharing is to reconcile work requirements with other responsibilities, while
striking a balance between the needs of the employer and those of the worker, but it is not
permitted in the public administration. In relation to previous provisions, the innovation in
the Biagi law consists of limiting this type of contract to two workers at a time.

The job-sharing contract must be in writing, and specify the hours to be worked by each of
the employees. They may modify these arrangements as they wish but are required to
notify the employer on a weekly basis of the hours each of them intends to work, so that a
record can be kept of any absences. The employment contract may be open-ended or fixed-
term, and the principle of equal pay and equal treatment with other workers of the same
employment grade applies. For the purpose of calculating social insurance contributions,
workers on job-sharing contracts are treated like part-timers, but the calculation has to be
made on a monthly basis. In the event of the dismissal or resignation of one of the
employees, the contract of the other employee is also terminated, though the employer may
offer the remaining employee a part-time or full-time salaried position. Moreover, the
employer has the right to refuse to take on a third party to fill the position.

2.8. On-call Work

On-call or zero-hours contracts are used when the worker agrees to work intermittently (for
activities laid down by national or territorial collective bargaining) or at certain times of
the week, month or year. This contract is entirely new in the Italian system and may take
two different forms: with or without a stand-by allowance, depending on whether the
worker agrees to be bound to accept the offer of work.

The purpose of this new type of contract is to regularise a particular use of payment by
invoice, used until now for work of an intermittent nature. It is also intended to be a way of
creating employment opportunities for unemployed people trying to find a way into (or
back into) the labour market.



On an experimental basis, these contracts may be issued to:
— unemployed workers up to the age of 25;
— workers over the age of 45 who have been made redundant or are on mobility
schemes or registered as unemployed.
Companies that have not carried out a health and safety assessment pursuant to Legislative
Decree No. 626/1994 are not permitted to issue contracts of this kind, nor is the public
administration. In addition, employers are not permitted to issue contracts of this kind to
replace workers who are on strike, and they may not be used in companies that have made
workers redundant in the past six months, unless provided otherwise by collective
bargaining.
Rates of pay are required to be the same as those for comparable workers on standard
contracts. In cases in which the worker agrees to be bound to accept an offer to work, a
monthly stand-by allowance is made, that may be divided by an hourly rate, laid down by
ministerial decree, not payable in the event of illness. An unjustified refusal to respond to
an offer of work may result in termination of the contract, the repayment of the stand-by
allowance, and payment of damages as laid down in the collective agreement or, in the
absence of such a provision, in the employment contract. In the case of on-call working
only at certain times of the week, payment is made only when the worker is called out.
This type of contract is experimental and subject to tripartite assessment at the end of the
trial period.

2.9. Employment Agency Work™

This type of work enables a user company to utilise the services of workers (on the basis of

temporary agency work or staff leasing) who are employed by an employment agency. It is

important to distinguish between two types of contract that are the basis of this

arrangement:

— a contract for the supply of labour between the employment agency and the user
company, which is a commercial contract, and

— asubordinate employment contract, between the employment agency and the worker.

Each of these contracts may be fixed-term or open-ended. Such contracts are a form of

outsourcing (or rather insourcing, due to the fact that workers take their instructions from

the user firm), and are intended to enable companies to expand their workforce quickly and

flexibly, while providing employment opportunities for the workers hired by the agency.

The law does not place any limits on contracts between employment agencies and user

companies, and subordinate employment contracts may be concluded with all categories of

workers, not just disadvantaged groups. Open-ended employment agency contracts may be

issued for:

— information technology consultancy services;

—  cleaning and caretaking services;

—  transport and haulage;

%% See: Tiraboschi, M. 2006. Le esternalizzazioni dopo la riforma Biagi — Somministrazione,
appalto, distacco e trasferimento di azienda, Collana ADAPT-Fondazione “Marco Biagi”.
Milano: Giuffre.




—  the management of libraries, parks, museums. archives and warehouses;

— interim management services, certification, resource planning, organisational
development and change, human resources management, staff recruitment and
selection;

—  marketing, market research, commercial operations;

—  call-centre operations;

—  certain tasks in the building industry;

—  other functions as laid down in collective agreements concluded by the most
representative employers’ associations and trade unions.

Fixed-term employment agency contracts may be issued for:

— technical, production, organisational and labour replacement needs, even in relation
to the ordinary activity of the user company (Article 20, Legislative Decree No.
276/2003);

—  temporary requirements as laid down in existing collective agreements until they run
out (Article 86, Legislative Decree No. 276/2003).

An employment contract of this kind can be extended for a longer period by the
employment agency, with the consent of the worker and in writing, as provided in the
collective agreement applied by the employment agency. The contract between the user
company and the employment agency is required to be in writing and contain certain
specific indications. However, there are no specific requirements for the form of the
contract between the worker and the employment agency.
Employment agency workers have the right to equal treatment with comparable workers in
the user company, provided their duties are the same. The user company is jointly liable
with the employment agency to pay the worker the agreed remuneration and contributions:
as a result, if the employment agency fails to pay the agreed amount, the worker may
demand payment from the user company, which is under an obligation to pay the amount
due.

In the case of fixed-term contracts, the employment agency is obliged to pay the worker an

indemnity as laid down in the collective agreement, but which cannot be less than €350 per

month pursuant to a decree of the Minister of Labour and Social Policy.

Open-ended contracts are regulated by the general employment provisions laid down by

the Civil Code and special laws, and may be part-time.

Fixed-term contracts are regulated by Legislative Decree No. 368/2001, with certain

differences:

— the employment agency may issue a number of fixed-term contracts in sequence
without having to comply with the provision requiring an interval between contracts;

—  special provisions are made for information and training;

— no percentage limits are laid down for agency work, so an employer may choose to
use only agency workers in the undertaking.

Employment agency contracts may be issued by:

—  temporary work agencies, authorised to operate under the previous regulations, as
soon as they have submitted an application for authorisation pursuant to the new
provisions;

—  other operators as soon as they are authorised to operate as employment agencies and
register as such (pursuant to Legislative Decree No. 276/2003).

The provisions relating to employment agencies are of an experimental nature and will be



subject to tripartite assessment at the end of the trial period.

2.10. Other Employment Provisions

The forms of employment outlined above are intended to illustrate the innovative nature of
the Biagi law, and do not provide an exhaustive survey. Mention should however be made
of provisions relating to contract work (Article 29), secondment of employees on a
temporary basis (Article 30), the continuity of employment in the event of the transfer of
an undertaking or part of an undertaking (Article 32), the clarification of the position of
workers in cooperatives (Article 9), and finally work experience programmes (tirocini)
(Article 60) for school-leavers and undergraduates. These programmes are not a form of
employment but are intended to provide experience for young people during their
secondary or higher education enabling them to take part in training and to make informed
choices in the labour market.

3. Certification of Employment Contracts

The certification of employment contracts by bilateral bodies, provincial labour

departments and universities registered with the Minister of Labour and Social Policy

(Articles 75-84) is a procedure for ascertaining whether an employment contract that is

about to be issued complies with the provisions laid down by the law. It is a voluntary

procedure that can be adopted only at the request of both parties, the employer and the

employee, and is intended to reduce the number of individual employment disputes.

This procedure can be applied to any kind of employment contract. Certification may also

be used to deal with any particular provisions, the settlement of disputes between an

employee and an employer, and internal regulations in cooperative societies relating to

employment contracts issued to worker members.

Certification can be carried out by committees set up by:

—  bilateral bodies established by employers’ associations and trade unions in a given
area or at national level;

—  provincial labour departments;

— local authorities at provincial level,

—  public and private universities that have submitted an application to be enrolled on
the Ministry of Labour and Social Policy register.

The certification procedure is initiated by a joint application submitted in writing by the

employer and the employee, and the procedure must be completed within 30 days of

submission of the application. In assessing the application the committee must take

account of best practices. The procedure is concluded with a deed of certification stating

the reasons for the decision and indicating the authority to which an appeal may be

presented, the deadlines for submission, and the effects of the certification. An appeal

against the deed of certification may be lodged by the employer, the employee, or any

interested third party, with the labour courts or the regional administrative tribunal.

Applications for certification and the certified contracts must be kept on file by the

certifying body for at least five years after their period of validity has come to an end. The




certifying bodies also provide advice and assistance to the worker and the employer in
relation to the negotiation of the contract and any changes to be agreed on. These
provisions are of an experimental nature for an 18-month period, after which a tripartite
assessment will be carried out in order to decide whether to continue with these
certification procedures.



The Reform of the Italian Labor Market over the
Past Ten Years: A Process of Liberalization?

1. The Recent Labour Market Reforms in Italy: A Brief Historical
Overview

Over the past decade, the labour market® has undergone a process of profound
legislative change, not just in ltaly.?

The constant evolution of the legal framework governing the labour market
and the underlying economic and social structures is clearly not a recent
phenomenon. Rather, it may be argued that this has been one of the
characteristics of labour law since it first emerged as a discipline domain. It is
significant that Hugo Sinzheimer, universally recognised as one of the
founders of modern labour law, considered this branch of juridical system as
the law of the frontier, but also as a frontier of the law.? Little or nothing has
changed since then, confirming that the essence of labour law still consists of
the intrinsic need to remind constantly the jurist of the difficult task of

! The term “labour market” is used in the broad sense here, concerning the area of regulation
covered by labour law as a whole.

2 For a comparative overview see Blanpain, R., and M. Weiss, eds. 2003. Changing Industrial
Relations and Modernisation of Labour Law — Liber Amicorum in Honour of Professor Marco
Biagi. The Hague: Kluwer Law International; and, more recently, Blanpain, R., S. Bisom-
Rapp, W. R. Corbett, H. K. Josephs, and M. J. Zimmer, eds. 2007. The Global Workplace —
International and Comparative Employment Law. Cambridge: Cambridge University Press.
See also the Report of the Director General of the International Labour Office. 2006.
Changing Patterns in the World of Work. Geneva: ILO (also available at bollettinoADAPT.it,
index A-Z, under the heading Statuto dei lavori.

® Sinzheimer, H. 1922. “Uber soziologische und dogmatische Methoden in der
Arbeitsrechtswissenschaft®, Arbeitsrecht, 187 ff.
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classification and qualification of new phenomena, or phenomena undergoing
continuous change.*

The recent far-reaching changes in methods of production and work
organisation, introduced by technological innovation and the globalisation of
markets, have if anything contributed to the acceleration of the range and
depth of legislative intervention, to a greater or lesser extent, so that the
process of reform has had a significant impact on all the main areas of this
branch of legal studies.’

This has undoubtedly affected the internal dynamics of labour law: over the
course of just over a century of development, the driving force of normative
innovation has been collective bargaining, and the self-regulating balance of
power reflected in it. At the same time, legislative provisions have been
assigned a role that is subsidiary — at times even secondary® — in labour market
regulation, with recourse to the traditional techniques of implementation,
consolidation and extension of the provisions of collective bargaining.

The progressive loss of centrality of the system of inter-trade union relations,
considered in Italy as an autonomous juridical system distinct from that of the
State,” has led to profound changes in the traditional sources generating labour
law® and in their degree of effectiveness in regulating the labour market. The
gap between the abstract provisions of inderogable legal and/or collective
bargaining norms on the one hand, and the economic and productive system
on the other, which is another constant feature of the development of Italian
labour law,” has never been as wide as it is today, as shown unequivocally by
the alarming figures on employment in the hidden economy. It has been
estimated that more than a quarter of the Italian labour market, over four

4 Giugni, G. 1977. Introduzione allo studio dell’autonomia collettiva, Milano: Giuffre (first
published 1960), p. 20.

® For a penetrating analysis of the development of labour law that prefigures the recent
reforms, see Giugni, G. 1998. “Il diritto del lavoro: ieri, oggi ¢ domani”, Scritti in onore di
Giuseppe Federico Mancini 1, Milano: Giuffre, p. 287.

® In this connection reference should be made to Kahn-Freund, O. 1977. Labour and the Law.
London: Stevens & Son, (second edition), esp. pp. 1-17 and p. 2 for the citation, where he
speaks of the law “as a secondary force [...] in labour relations”.

" According to the classical study of Giugni, G. Introduzione allo studio dell’autonomia
collettiva, cit.

® See Mariucci, L.2003. Le fonti del diritto del lavoro, quindici anni dopo. Torino:
Giappichelli.

° In this connection see Mariucci, L. 1979. Il lavoro decentrato. Discipline legislative e
contrattuali. Milan: Angeli, esp. p. 20 and p. 25, putting forward the argument, that is still
relevant today, that “the history of labour law largely coincides with the historical
reconstruction of the reasons for its ineffectiveness”.



million jobs amounting to 23-27 per cent of GDP," is in the shadow economy,
with a consequent lack of legal regulation.™*

The explosion of the area of atypical employment and the loss of effectiveness
of inderogable legislative and collective bargaining norms are clearly not to be
found only in the Italian labour market. However, it must be pointed out that
the other OECD countries are not characterised by a degeneration of the kind
to be seen in Italy, where employment in the hidden economy is estimated to
be two to three times higher in percentage terms than the European mean.?
The progressive loss of effectiveness of the regulation of labour relations, with
its negative impact on the constitutional right to work for all,*® together with
the constant loss of competitiveness of Italian enterprises in the international
market, was undoubtedly one of the main reasons that led the legislator to
attempt a profound reform of the labour market, though not without opposition
from those intent on maintaining the status quo.

It has been argued™ that the most recent normative developments will tend to
undermine the power of the social partners and industrial relations, thus
bringing to an end a phase characterised by the devolution of powers and
competences to collective bargaining. However, this view is highly
controversial, and less linear than it might appear to be from a superficial
assessment. It is even possible to argue the opposite: that the significant

19 See Scheneider, F., and D. H. Enste. 2002. The Shadow Economy: an International Survey.
Cambridge: Cambridge University Press. More limited, but still alarming, are the estimates
published by ISTAT. 2004. La misura dell’occupazione non regolare nelle stime di
contabilita nazionale: un’analisi a livello nazionale, regionale e retrospettiva a partire dal
1980. Rome: Istat, available at bollettinoADAPT.it, index A-Z, under the heading Lavoro
irregolare. An influential study is that of Dell’Olio, M. 2000. “Il lavoro sommerso e la lotta
per il diritto”, Arg. Dir. Lav., pp. 43-53, but see also Sala Chiri, M. 2003. “Il lavoro sommerso
e il diritto del lavoro”, Scritti in memoria di Salvatore Hernandez, Dir. Lav.,No. 6, pp. 731-
745, and the bibliography therein.

11t should be pointed out that this phenomenon is by no means new, and was highlighted in
the 1970s and 1980s. See, for example, Giugni, G. 1989. “Giuridificazione e deregolazione nel
diritto del lavoro italiano”, Lavoro legge contratti, ed. Giugni G. (Bologna: Il Mulino), first
edition 1986, esp. pp. 350-351.

12 gee Scheneider, F. 2002. “The Value Added of Underground Activities: Size and
Measurement of the Shadow Economies and Shadow Economy Labor Force all over the
World”, World Bank Paper, at www.lex.unict.it, under the heading Dossier sul lavoro
sommerso. In addition extensive documentation is available at bollettinoADAPT.it, index A-
Z, under the heading Lavoro irregolare.

3 Art. 4 Italian Constitution of 1948.

“cf, by way of example, Bellardi, L. 2005. “La struttura della contrattazione collettiva e il
d.lgs. n. 276 del 2003”, Diritto del lavoro. | nuovi problemi — L omaggio dell’Accademia a
Mattia Persiani 1:339-362.



http://www.bollettinoadapt.it/
http://www.lex.unict.it/
http://www.bollettinoadapt.it/

intervention on the part of the legislator in recent years is due to the persistent
inertia of the social partners, who are reluctant to come to terms with changes
in the world of work,™ together with the lack of reform of the industrial
relations system and collective bargaining structures.

An analysis of the main national collective agreements unequivocally confirms
that certain matters relating to organisational innovation and productivity
(working hours, contracting out and outsourcing, job descriptions and grading,
training issues, etc.) are dealt with only to a marginal extent by collective
bargaining as a way of governing the changes taking place in work and
production.

Rather, a prevalent tendency is for trade unions to exercise the power of veto,
as shown by the numerous agreements (both at national and company level)
aimed at “sterilising”, to use the term used by some trade unions,® the most
recent legislative provisions relating to flexibility and labour organisation.
Arguably, the main aim of reform in Italy is to overcome this logic of
conservation and opposition, also trough the resurgence of domestic terrorism,
to change. “Of all the mistakes that the unions may be said to have made”,
wrote in 1980 one of the first victims of the terrorism in the area of
employment and social reforms named Walter Tobagi,'” “the reluctance to
come to terms with social transformation is the one requiring the closest
attention. It is indicative of the fact that the unions have managed to exercise
the power of veto in relation to leading companies and political power, but
have not managed to redesign the Italian economic model. And the market
powers have found a new point of equilibrium which indeed takes account of
the rigidity of the trade unions, but only in order to find a way round it” (our
translation). These words appear to be particularly relevant today, and it is
significant that this concept underlies the White Paper of Marco Biagi (the last
victim of the domestic terrorism in Italy)*® published in October 2001 and its

5 This is the view taken ever since his inaugural speech by the CISL general secretary,
Raffaele Bonanni. See his remarks at the General Council of the CISL, 27 April 2006,
Bollettino ADAPT, 2006, No. 25.

'8 The renewal of the metalworkers’ national collective agreement, that is influential in terms
of pattern setting in Italy, is emblematic: see Tiraboschi, M. 2006. “Metalmeccanici: siglata
I’intesa”, Guida Lav. 5:11. Ample documentation for the arguments put forward is available at
bollettinoADAPT.it, index A-Z, under the heading Contrattazione collettiva.

' Tobagi, W. 1980. Che cosa contano i sindacati. Milano: Rizzoli, reprinted in Baiocchi, G.,
and M. Volpato, eds. 2005. Walter Tobagi giornalista, Associazione Lombarda dei Giornalisti,
Milan, esp. p. 226.

8 See Tiraboschi, M. 2002. “Marco Biagi: The Man and the Master”, The International
Journal of Comparative Labour Law and Industrial Relations 3.
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attempt — culminating in the reform of the labour market that bears his name®
— to challenge this equilibrium based on the safety valve of employment in the
hidden economy and employment contracts of dubious value affecting vast
numbers of individuals who are denied protection and rights.

The need to deal with the extensive area of the informal economy, while
governing and shaping the major transformations that are taking place, gave
rise to the need to rethink the labour market, in order to provide a systematic
reform of legislative provisions that had become increasingly incoherent at the
end of the 1970s and the beginning of the 1980s, with the result that they were
of little practical value and failed to work together as part of an overall plan.
This fragmentary legislation, as has been rightly pointed out,?* was not based
on a coherent and far-reaching vision, and although attempts were made to
deal with a range of matters such as the promotion of employment among
young people and safety-net measures for the extensive processes of
restructuring and reconversion, it was mainly characterised by the resistance to
any intervention aimed at introducing systematic change. However, this
resistance to innovation, though based on a passive approach providing
derogations and exceptions, was accompanied by some initial concessions to
market values and the requirements of the enterprise.

It is significant that some analysts have seen Italian labour law as mainly
responding to economic crisis or transformation.?® This approach may be said
to be conservative, attempting to deal with emergencies® in a purely defensive
manner, and limiting the social consequences of economic crisis** by means of

19 See also the EU documents on the modernisation of labour law which the White Paper
explicitly mentions: in particular the Communication of the European Commission on
Modernising the Organisation of Work — A Positive Approach to Change, COM(98)592, esp.
p. 8, available at bollettinoADAPT.it, index A-Z, under the heading Lavoro (organizzazione
del), and the documentation therein.

2 On the so called “Biagi reform”, reference can be made to the documentation and the
bibliography in bollettinoADAPT.it, index A-Z, under Riforma Biagi.

21 With reference to emergency labour law reforms adopted in the absence of an overall plan,
see Romagnoli, U. 1983. “II diritto del lavoro tra disincanto e riforme senza progetto”, Riv.
Trim. Dir. Proc. Civ.,esp. p. 20.

2 See Giugni, G. 1989. “Il diritto del lavoro negli anni ’80”, G. Giugni, Lavoro legge
contratti. Bologna: 11 Mulino, p. 319.

% The dubious results of the period of emergency labour law are examined in De Luca
Tamajo, R., and L. Ventura, eds. 1979. 1 diritto del lavoro nell’emergenza. Napoli: Jovene.
 On this topic see the papers in D’Antona, M., R. De Luca Tamajo, G. Ferraro, and L.
Ventura, eds. 1988. Il diritto del lavoro negli anni 80. Naples: ESI, vols. 1-2.



http://www.bollettinoadapt.it/
http://www.bollettinoadapt.it/

a policy of passive measures with ever-increasing subsidies by the State to
enterprises.?®

Such a traditional conception of labour law gives priority to rigid regulation
and extremely high levels of protection, which has become increasingly
inadequate for governing a marketplace undergoing drastic and far-reaching
changes.

Particularly emblematic, in this connection, is the failure on the part of labour
law to provide a strong response to the hidden economy,?® in which the main
intention is to avoid normative provisions and evade social contributions,
while paying due regard to the development of modern forms of work
organisation. As a result of the traditional approach, certain management
techniques and employment models have been considered illegal, solely due to
the inadequacy of the Italian legal framework, and its failure to modernise,
when compared to provisions adopted in other countries.*’

Consequently, there is a need to analyse the most recent normative
developments in the labour market against the background of a complex
historical process, aimed at the rationalisation of a system of labour law which
at the end of the 1980s was characterised by successive layers of normative
provisions, rigid practices of a corporative nature, and ad hoc legislative
measures that were not part of an overall plan.?®

% On this point see Giugni, G. “I1 diritto del lavoro negli anni 807, cit., p. 309, and for a more
incisive analysis, Mancini, G. F. 2006. Democrazia e costituzionalismo nell’'Unione Europea.
Bologna: Il Mulino, esp. p. 18. For an analysis of economic policies adopted solely with a
view to neutralising or offsetting, in the short term but also in the long term, normative
constraints, in the form of the protection laid down by the traditional system of labour law,
reference may be made to the study by the present author, 2002. Incentivi alla occupazione,
aiuti di Stato, diritto comunitario della concorrenza. Turin: Giappichelli, esp. Chap. I.

% See the authoritative comments by Giugni, G. “Il diritto del lavoro negli anni *80, cit., esp.
p. 329.

2" Emblematic, in this connection, is the legitimisation of agency work, introduced in France
and Germany as long ago as 1972, but introduced in the Italian system only by the Treu
measures of 1997. See Biagi, M., and T. Treu. 1998. “Temporary work in Italy”, Comparative
Labor Law and Policies Journal. For an historical and comparative survey, reference may be
made to the work of the present author, 1999. Lavoro temporaneo e somministrazione di
manodopera. Torino: Giappichelli.

% See Giugni, G. “Il diritto del lavoro negli anni 807, cit., esp. p. 304, p. 322 and p. 331.
Reference should also be made to Romagnoli, U. “Il diritto del lavoro tra disincanto e riforme
senza progetto”, cit., pp. 11-23 and Mariucci, L. Le fonti del diritto del lavoro etc., cit., esp.
pp. 135-168.



At the same time, an interpretation in a perspective of pure and simple
deregulation — although put forward by many Italian labour law scholars®® —
may be said to be completely inappropriate, and incapable of explaining the
overall development of the transformations taking place in recent years in the
Italian system of labour law.*®

It should also be noted that, in normative terms, legislative intervention has
not resulted in a significant amount of deregulation or the promotion of free
market policies, but has become more intense in recent years, to the point that
some scholars have made ironic comments on the amount of space dedicated
to labour market reform in the Gazzetta Ufficiale.*

Rather, it would appear to be more appropriate to speak of legislative
innovations inspired by the need for a properly governed labour market, with a
view to making legal norms more effective by adopting positive measures and
normative incentives, to achieve greater cohesion between abstract normative
provisions and the economic and social system they are intended to regulate.
The aim of safeguarding the effectiveness of legal norms would appear to be
the main focus for an analysis, albeit problematic, of recent developments in
Italian labour law. The system of labour law needs to embrace the values of
industrial (and post-industrial) society,** pursuing modernisation as an

# For this view see, among others, Garofalo, M.G. 2006. “Il diritto del lavoro e la sua
funzione economico-sociale”, Percorsi di diritto del lavoro, eds. Garofalo, D., and M. Ricci,
eds. Bari: Cacucci, pp. 127-144.

* On this point, with reference to the Italian debate on deregulation and the search for
alternatives to a legalistic approach to employment relations based on inderogable norms,
reference may be made to the study of the present author, Incentivi alla occupazione, aiuti di
Stato, diritto comunitario della concorrenza, cit., Chap. I, 8 2. In the international literature,
comparable arguments are put forward by Gaudu, F. 2005. “Libéralisation des marchés et
droit du travail”, Droit Social No. 5, pp. 505-513 esp. 506, where the process of reform of
French labour law is placed at the beginning of the 1980s.

%! This comment about the Biagi reform of the labour law was made by Vallebona, A. 2004.
La riforma del lavoro. Padova: Cedam.

%2 As advocated in the early 1980s by Giugni, G. “Il diritto del lavoro negli anni *80”, cit., esp.
pp. 334-335. This position, for many years neglected or at least supported only by a minority
of Italian labour law scholars, (cf. Mariucci, L. “Il diritto del lavoro e il suo ambiente”, Scritti
in onore di Giuseppe Federico Mancini, cit., esp. pp. 346-348), was advocated again, in a
perspective of constitutional recognition of the freedom of private economic initiative, by
Persiani, M. “Radici storiche ¢ nuovi scenari del diritto del lavoro”, Diritto del lavoro, ed.
Persiani, M. Padua: Cedam, Padua, esp. p. 91. For a highly critical comment see Garofalo, M.
G. “Il diritto del lavoro e la sua funzione economico-sociale”, cit., esp. p. 140, who speaks of
the “hegemony of the so-called business culture” (our translation).




alternative to pure and simple deregulation,® while conciliating the traditional
objectives of social justice with efficiency and productivity imposed by the
transformations taking place in the economy and society, as in the early days
of labour law.*

2. The Innovations Introduced by the Treu Measures and the Biagi
Reform of the Labour Market

The reforms in the 1990s, with the “privatisation” of public-sector
employment, the restructuring of employment services and the Treu measures
for promoting employment® were carried forward with a considerable degree
of continuity from one government to the next, though at times there were
elements of incongruence®® and even of discontinuity. In particular, reference
should be made in this connection to Constitutional Law No. 3, 18 October
2001, reforming Title V of the Constitution. In spite of the ambiguous
formulation regarding the division of competences relating to the “protection
and security of employment” between the State and the Regions, this measure
had a significant impact on the regulation of the labour market during the
fourteenth legislature (2001-2006). But also in this case the paradigm shift was
more apparent than real,®’ as recently confirmed by sentence No. 50/2005 of
the Constitutional Court.*®

% A strategy for the “modernisation of labour law” as an alternative to a neoliberal approach
was proposed in the international literature by Hepple, B. 1997. “Economic Efficiency and
Social Rights”, Law in Motion, ed. Blanpain, R. (The Hague: Kluwer Law International), pp.
867-878 esp. p. 857, and advocated in Italy by Biagi, M. 2003. “Competitivitd e risorse
umane: modernizzare la regolazione dei rapporto di lavoro”, Marco Biagi: un giurista
progettuale, eds. Montuschi, L., M. Tiraboschi, and T. Treu, Milano: Giuffre, pp. 149-182.

* For an attempt to demonstrate that labour law is not solely a unilateral system for the
protection of the weaker party, but that since its origins it has also performed other functions,
such as the protection of competition among undertakings, the resolution of social conflict,
etc., reference may be made once again to the work of the present author, Lavoro temporaneo
e somministrazione di manodopera, cit., esp. Chap. 3.

% Cf., in particular, Act No. 196/1997 and, for a detailed analysis, Biagi, M., ed. Mercati e
rapporti di lavoro etc., cit., and in the same volume, in particular, the introduction by Tiziano
Treu and Marco Biagi.

% The most significant of which is, without a shadow of doubt, the exclusion of the public
administration and public-sector workers from the field of application of the Biagi law, except
for a generic reference to subsequent harmonisation, that has not led to further measures of
any substance.

%7 Reference may be made, also for the bibliographical references, to the paper by the present
author. 2005. “Riforma del mercato del lavoro e modello organizzativo tra vincoli



Above all the most recent measures® were intended to favour the
modernisation of the system of labour law as a whole, in an attempt to balance
the system of safeguards with the pressure exerted by international
competition, in a dimension that transcends national sovereignty.

However, the turning point, in the form of the Treu measures in 1997, was
only a partial step, as shown by the significant changes to the initial
government proposals introduced by the agreement with the unions and the
Act approved by Parliament.*’ Also the ambitious reform proposals announced
by the Berlusconi government, with the publication of the White Paper on the
Labour Market in October 2001,*" were only partially embodied in legislation
with the approval of Act No. 30, 14 February 2003, and the relative
implementation decrees.*?

In line with reforms taking place in other sectors, the substantial changes in
the legal framework were adopted with the objective, in line with the
European Employment Strategy to which the reforms make express
reference,® to increase the level of regular employment, to overcome
inefficiencies in the labour market, to promote employment of good quality

costituzionali ed esigenze di unitarieta del sistema”. Il diritto del mercato del lavoro dopo la
riforma Biagi, eds. Olivelli, P., and M. Tiraboschi, Milano: Giuffre, pp. 40-96.

% See the comment by Scagliarini, S. 2006. “Competenze dello Stato e competenze delle
Regioni in tema di regolazione del mercato del lavoro”, note on the Constitutional Court 13-28
January 2005, sentence No. 50, Dir. Rel. Ind., No. 1:182-194.

% For an overall assessment, which is beyond the scope of the present study, see Veneziani, B.
2003. “Le trasformazioni del diritto del lavoro in Italia”, Scritti in memoria di Salvatore
Hernandez, Dir. Lav., No. 6, pp.901-922.

“0 See T. Treu, Politiche del lavoro — Insegnamenti di un decennio, Il Mulino, Bologna, 2001,
esp. p. 26.

* See bollettinoADAPT.it, index A-Z, under the heading Riforma Biagi.

*2 In addition to the legislation to be cited below, for an analysis of the reform set in motion by
Act No. 30/2003, known as the Biagi law, reference may be made to the extensive
documentation available at bollettinoADAPT.it, index A-Z, under the heading Riforma Biagi.
See also Tiraboschi, M. 2005. “The Italian Labour Market after the Biagi Reform”, The
International Journal of Comparative labour Law and Industrial Relations, No. 2.

“3 For the fundamental influence of EU employment and competition policy on the reform of
the labour market in recent years, reference may be made to the paper by the present author
“Riforma Biagi e Strategia Europea per la occupazione”, Tiraboschi, M., ed. 2004. La riforma
Biagi del mercato del lavoro — Prime interpretazioni e proposte di lettura del d.lgs. 10
settembre 2003, n. 276. Milano: Giuffre, pp. 40-52. With reference to Act No. 196/1997, see
Treu, T. “Politiche del lavoro e strumenti di promozione dell’occupazione: il caso italiano in
una prospettiva europea”, Mercati e rapporto di lavoro etc., cit., pp. 3-20. On the connection
between the regulation of national labour markets and the Lisbon strategy, see Ashiagbor, D.
2005. The European Employment Strategy — Labour Market Regulation and New Governance.
Oxford: Oxford University Press, pp. 242-300.
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and labour productivity.** This was to be achieved also by means of research
and experimentation®> — which was hotly contested by part of the trade union
movement*® — with new normative techniques that were considered to be more
effective, in an economic and social framework that had undergone profound
change, with a view to conciliating in a pragmatic manner the need for
efficiency and competitiveness of the enterprise with the protection of the
workers.*’

However, the recent labour market reform in Italy cannot simply be
considered to be based on a policy — or inspired by a philosophy — of
liberalisation, even in terms of the final effects rather than the original
intentions.

On close examination, both the Treu measures and the Biagi law are part of a
complex phase of transition in which, as in any significant reform process,*®
the influence may be seen of political programmes, political cultures and legal
traditions that are quite different from each other, and that at times may even
be difficult or impossible to reconcile.*® As a result, any attempt to identify an
abstract structural homogeneity in these substantial provisions is destined to
failure. But an even more significant point is that the reform process cannot be
said to be complete either at present or in the near future.

Even without taking into consideration the ambitious proposal for structural
reform of the labour market — put forward during the thirteenth legislature>
and then again with the tripartite pact on 5 July 2002 — aimed at introducing a

* See in this connection, the provisions of Article 1 (1) of Legislative Decree No. 276/2003,
implementing the Biagi law.

** Above all the Biagi law was characterised, at least in the intention of the legislator, by the
fact that it made provision for experimentation with the measures introduced. See in this
connection Avrticle 86 (12), Legislative Decree No. 276/2003.

*® This matter is dealt with by Iorio, M.R. “Riforma Biagi e conflitto”, La riforma Biagi del
mercato del lavoro, ed. Tiraboschi, M. cit., pp. 731-745.

" This overall plan is dealt with in a systematic manner in Biagi, M. Competitivita e risorse
umane: modernizzare la regolazione dei rapporto di lavoro, cit., pp. 149-182.

“® See in this connection, and with reference to the reform of labour law, Giugni, G. 1970. “I
tecnici del diritto e la legge ‘malfatta’”, Pol. Dir., p. 479.

*® This point, with reference to the Treu measures by Montecchi, E. “La legge n. 196/1997:
una nuova fase dell’intervento pubblico sui mercati del lavoro”, Mercati e rapporto di lavoro
etc., ed. Biagi, M. cit., p. 53, is made, with reference to the Biagi law, also in De Luca Tamajo,
R. “Dietro le righe del d.1gs. n. 276 del 2003: tendenze e ideologie™, Diritto del lavoro. | nuovi
problemi — L’ omaggio dell’Accademia a Mattia Persiani, Cit., p. 953.

%0 See Treu, T. Politiche del lavoro e strumenti di promozione dell’occupazione etc., cit., esp.
p. 11.



Work Statute or Statuto dei lavori,>* the completion of the plan set out in the
Biagi Law would require the reform of safety-net measures and the legal
framework for employment incentives.>® Not to mention the implementation at
a practical level of the innovations introduced into the legal framework to
facilitate company-level bargaining, that at present is held back by the power
of veto exercised at the bargaining table both at sectoral and company level.
Evidently, it is by no means easy to identify a unified policy and inspiration in
the legislative interventions considered, i.e. the Treu measures and the Biagi
Law, but at the same time, it is even more problematic to provide an overall
appraisal of these measures. Apart from any other consideration, such an
appraisal would be possible only by means of an interpretation — that has been
forward by the present author elsewhere — aimed at placing value on and
identifying the systematic aspects of the numerous elements of continuity
between the thirteenth and the fourteenth legislatures, which may be
considered to be a natural progression from the rather confused legislative
measures adopted between the end of the 1960s and the end of the 1980s.>*

*! Infra, § 5.

52 Reference may be made here to the contribution of the present author. 2004. “Il sistema
degli ammortizzatori sociali: spunti per un progetto di riforma”, La riforma Biagi del mercato
del lavoro, ed. Tiraboschi M., Milano: Giuffré, pp. 1105-1121.

% On this point see Maresca, A. “Modernizzazione del diritto del lavoro, tecniche normative e
apporti dell’autonomia collettiva”, Diritto del lavoro. | nuovi problemi — L’omaggio
dell’Accademia a Mattia Persiani, Cit., p. 469-492. For an overview of the implementation of
the Biagi law in collective bargaining, see the heading Riforma Biagi in the A-Z index at
bollettinoADAPT..it.

** In terms of continuity, see Ichino, P. 2003. “La ‘Legge Biagi’ sul lavoro: continuita o rottura
col passato?”, Cor. Giur., pp. 1545-1549; Vallebona, A. La riforma del lavoro, cit.; Magnani,
M. 2006. Il diritto del lavoro e le sue categorie — Valori e tecniche nel diritto del lavoro,
Padova: Cedam, p. 35; Napoli, M. 2004. “Autonomia individuale e autonomia collettiva alla
luce delle piu recenti riforme”, Autonomia individuale e autonomia collettiva alla luce delle
pil recenti riforme, Atti delle giornate di studio di diritto del lavoro, Abano Terme-Padua, 21-
22 May. Milano: Giuffre, p. 10; Perone, G. 2005. “Incertezze applicative ... e interpretazioni

ragionevoli”, Tutele del lavoro e nuovi schemi organizzativi nell’impresa, ed. Ficari, L.,
Milano: Giuffre, p. 107; Sestito, P., and S. Pirrone. 2006. Disoccupati in Italia — Tra Stato,
Regioni e cacciatori di teste. Bologna: 1l Mulino, p. 10. However, this view is not universally
supported by legal scholars. Among the many scholars who consider the elements of
discontinuity to be prevalent, see Ghezzi, G. 2003. “Mercato del lavoro, tipologie negoziali e
definizioni”, Scritti in memoria di Salvatore Hernandez, Dir. Lav., No. 5, p. 322.
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3. The Ambiguous Nature of the Expression “Liberalisation Policies” in
Labour Market Regulation

The identification of a substantial degree of continuity in the recent labour
market reforms makes it possible to refute, as clearly unfounded, the
interpretations that, at times in an ideological manner and at times by way of
caricature,” point to elements of discontinuity in the various legislative
interventions which, though substantial, are often extrapolated in an artificial
and arbitrary manner from their historical and cultural context.

In this perspective, a line of interpretation that is particularly emblematic is
that which, deliberately setting aside the values and principles laid down in the
Constitution, maintains that the reform measures not only contain significant
technical defects®® but also violations of the Constitution.

Indeed this is a feature to be found in many of the criticisms of the recent
reform measures: from the reform of temporary agency work to the new
provisions on working time, from the reform of the structural rules for the
labour market to the regulation of part-time, job sharing and flexible
employment contracts.

However, on closer examination, even if the aim is to carry out an abstract
appraisal of the measures laid down in the most recent and controversial
legislative intervention, the Biagi reform of the labour market, there does not
appear to be any evidence to support the argument — which is actually of an

> Mention should be made of the argument that the recent labour market reforms have given
rise to an uncontrolled proliferation of flexible and precarious types of employment contract.
According to a recent study by the De Benedetti Foundation (Il Sole 24 Ore, 24 February
2006) there are at least 44 types (and more considering certification) of atypical employment
introduced by the Biagi law. As | have argued elsewhere (Tiraboschi, M. 2006. Precarieta e
tipologie di lavoro: la moltiplicazione dei pani e dei pesci, in Bollettino ADAPT, No. 13, the
types of employment contract in the entire system, including open-ended salaried
employment, amount to just over a dozen.

% The characterisation of the law as ‘defective’ is by no means original and in fact practically
every legislative reform of any substance is subject to the same criticism. See on this point
Giugni, G. “I tecnici del diritto e la legge ‘malfatta’”, cit., pp. 479-480, who rightly notes that
every “new law, that has a high degree of technical and juridical content, is by its very nature
subject to critical comment” (our translation). There are various reasons for this, even though
“it is often and perhaps always the case that the critical comments conceal an underlying
political opposition” (our translation) as may be said to be the case with the Biagi reform of
the labour market. Reference may be made in this connection to the study by the present
author, “Riforma del mercato del lavoro e modello organizzativo tra vincoli costituzionali ed
esigenze di unitarieta del sistema”, in Olivelli, P., and M. Tiraboschi, eds. Il diritto del
mercato del lavoro dopo la riforma Biagi, cit., esp. pp. 40-58.



ideological nature® — that it is part of an overall design clearly based on neo-
liberalism inspired by classical macroeconomics.”® As if to say that today, as
in the early days of the industrial revolution, the Italian labour market is left
entirely to the free play of market forces, subject only to the common law of
contract.

Such a position would fail to take account of the persistent and rigorous
safeguards (both legal and contractual) which at least formally, considering the
loss of effectiveness of the provisions of legislation and collective agreements
discussed above (supra,8 1), regulate the matching of the supply and demand
for labour, the management of the employment relationship, and above all
dismissals.>® On the other hand, it is evident — even for those who tend to
underestimate the extent to which the law reflects labour policy® — that the
Biagi reform does not affect any of the fundamental features of existing trade
union and labour law.®*

Suffice it to make a comparison, with a minimum of scientific rigour, between
the Italian legislation enacted since 2001 and the neoliberal policies adopted in

> The Biagi reform was roundly criticised even before the legislation actually appeared. See
in this connection Del Conte, M. “Il ruolo della contrattazione collettiva e I’impatto sul
sistema di relazioni industriali”, La riforma Biagi etc., ed. Tiraboschi, M., cit, esp. pp. 636,
which, on the basis of a presumed (or presumable) political will underlying the reform
outlined in the White Paper on the Labour Market, describes the “preventive commentary” of
a significant number of legal scholars on a legislative text that had not yet been drafted and
even less approved by Parliament.

% In these terms cf. on the other hand De Luca Tamajo, R. “Dietro le righe del d.lgs. n. 276
del 2003 etc.”, cit., pp. 953-969, and Mariucci, L. Le fonti del diritto del lavoro etc., cit., esp.
p. 152.

% On dismissal law and the principle of justification see Liebman, S. “Dispute Settlement
procedures and Flexibilisation of Employment Relations: Remedies Against Unfair Dismissal
Under Italian law”, Changing Industrial Relations and Modernisation of Labour Law — Liber
Amicorum in Honour of Professor Marco Biagi, cit., eds. Blanpain, R., and M. Weiss, pp.
269-276.

% |nitially this aspect of the Biagi reform did not attract much critical attention either in terms
of Act No. 39/2003 or the later implementation decrees. Among the few legal scholars
commenting on this aspect, see P. Ichino, “L’anima laburista della legge Biagi —
Subordinazione e “dipendenza” nella definizione della fattispecie di riferimento del diritto del
lavoro”, Giust. Civ., 2005, pp. 131-149.

® For an analytical account of the matters not dealt with by the Biagi reform, see Vallebona,
A. La riforma del lavoro, cit., esp. p. X. The reform is considered to be in a minor key,
compared to the plans laid down in the White Paper on the Labour Market, also by Alleva, P.
2003. “La ricerca e la analisi dei punti critici del decreto legislativo n. 276/2003 in materia di
occupazione ¢ mercato del lavoro”, Riv. Giur. Lav, No. 1 p. 887, who recognises that in an
analytical framework that is strongly critical, the reform may by no means be compared to the
vision “of a sociologist or economist espousing neo-conservative theories” (our translation).




the United Kingdom by the Thatcher and Major governments — and
substantially continued by the Blair administration since 1997° — to appreciate
the fact that, even after the Biagi reform, Italy is by no means characterised by
an individualistic ideology based on the self-regulation of the free market,
hostile to the intervention of labour law and the State in the regulation of
employment relations, with the ultimate objective of dismantling the power
and prerogatives of the unions.

Rather, it may be said that it makes little sense when considering the Italian
labour market to speak of liberalisation in the proper sense of the term. First of
all, because such an expression takes on a specific meaning in this particular
area of law, with a negative connotation since it is in contrast with the
fundamental rationale for the emergence and development of a special and
autonomous area of law, albeit not self-sufficient, known as labour law, aimed
primarily at striking a balance between the bargaining power of the individual
worker and market pressures in the negotiation of, in the course of, and on
termination of the employment relation. Second, because, if it is really
intended to speak of liberalisation, at least in the experience so far in lItaly,
these measures should be seen as interventions for modernising and updating
the legal framework. In other words, as measures for the progressive
rethinking of certain rigidities (often arising from case law interpretation) in
the employment of the workforce — that may be seen as part of a policy of
deregulation only in improperly speaking® — that cannot be justified in terms
of the protection of the fundamental rights of the weaker party in the

82 See in this connection the powerful analysis by Fredman, S. 2004. “The Ideology of New
Labour Law”, The Future of Labour Law — Liber Amicorum Bob Hepple, eds. Barnard, C., S.
Deakin, G. Morris, (Oxford: Hart Publishing), 9-39 and p. 10, where it is argued that “as New
Labour labour law demonstrates all too dishearteningly, behind the Third Way rhetoric,
neoliberalism has, by stealth, become the dominant ideology, relegating social democracy to
the minor partner”. See also Deakin, S., and F. Wilkinson. 2005. The Law of the Labour
Market — Industrialization, Employment and Legal Evolution, Oxford: Oxford University
Press.

% In this connection see Giugni, G. “Giuridificazione e deregolazione nel diritto del lavoro
italiano”, cit., esp. p. 349 and p. 353, where he argues that in the Italian tradition deregulation
cannot be seen as “the abolition of norms and hence the return to the individual contract, but
the introduction of flexibility into the normative process external to it” (our translation). For
the view that these policies are tantamount to pure and simple liberalisation, that in our
opinion is unfounded and not based on a scientific approach, see Garofalo, M. G. “Il diritto del
lavoro e la sua funzione economico-sociale”, cit., esp. p. 139-141.



employment relationship® but that have a negative impact on the
competitiveness of the Italian economy.

The trend towards a scaling back of normative restrictions and the introduction
of greater elasticity in the labour market, though now decidedly more evident
and explicit should not be confused in a superficial manner with a neoliberal
policy based on a return to free bargaining and the self-regulation of the
market. Rather, the recent normative interventions may be seen, regardless of
their technical and political limitations, as an attempt to deal with certain
developments in the labour market and industrial relations, which, as noted
above, can be traced back to the period in which labour law had to respond to
a situation of emergency and crisis.

In relation to the consolidated structure of the Italian system, the impact of the
Biagi reform of the labour market cannot be said to represent more of a break
with the past in qualitative or quantitative terms than other recent reforms, in
particular the Treu measures. Moreover, it cannot be said to have been
introduced without due regard for the negotiating procedures traditionally laid
down by the Italian industrial relations system, bearing in mind the tripartite
agreement concluded on 5 July 2002, with some reservations,® and not
without a degree of opposition.®

As evidence of a degree of continuity with the past, reference may be made to
the tripartite agreement on the regulation of the labour market concluded in
January 1983,°" that was an initial attempt to shake up the outdated public
employment services, making provision for more extensive use of fixed-term
employment contracts and certain new types of employment such as work
training contracts and part-time work. Reference could also be made to the

% In this connection, see, for example, the use of the term “liberalisation” by Giugni, G. “Il
diritto del lavoro etc.”, cit., p. 291, with regard to the first cautious measures for deregulating
the rigidities of the labour market. In the same vein see Treu, T. “Politiche del lavoro etc.”,
cit., esp. pp. 26-27, which, with reference to the substantial watering down, during the
parliamentary proceedings and the negotiations with the social partners, of a number of
innovative proposals in the first draft of the Treu measures, speaks of “the resistance of an
ideological kind and on the part of vested interests encountered by deregulation in our
country” (our translation).

6 See, in particular, Montuschi, L. “Tecniche sperimentali deregolative del mercato del
lavoro: un’intesa contrastata”. Scritti in onore di Giuseppe Suppiej, cit., esp. p. 717, where he
pointed out, in connection with the fact that the CGIL did not sign the agreement, that “the
Pact for Italy cannot count on a high degree of social cohesion” (our translation).

% See the highly critical comments by Giugni, G. 2003. La lunga marcia della concertazione.
Bologna: Il Mulino, pp. 112-118.

87 With regard to the Scotti protocol, reference may be made to Giugni, G. La lunga marcia
della concertazione, cit., esp. pp. 39-55.




structural measures on employment policy contained in the protocol of July
1993,% in favour of the employment of young people, the revival of the labour
market and the management of the crisis in employment. More extensive
provisions were implemented with the agreement of September 1996,% paving
the way for the Treu measures, introducing temporary agency work in the face
of a certain amount of opposition. The 1996 agreement provided for the
introduction of training and career guidance placements, a reorganisation of
training contracts, new forms of employment with reduced and flexible
working hours, a reform of the sanctions relating to fixed-term employment,
the abolition of the public monopoly on employment services, and the
recognition of the legitimacy of private employment agencies. "

If these measures, representing a clear break with the traditional paradigm of
labour law, are not considered to be representative of a neoliberal approach,”
the same may be said of the recent reform of the legal framework,’® which
responds to the same need for rationalisation of employment safeguards in
response to changes that are under way, in particular, the expansion of the
hidden economy and irregular employment, the modification of productive
processes and organisational innovation due to the use of new technology, the
globalisation and internationalisation of markets, the growth of the tertiary
sector, the increasing importance in the labour market of workers (especially
women and young people) who require flexible working arrangements,

% On the labour measures contained in the Giugni protocol, see D’Antona, M. 1993. “Il
protocollo sul costo del lavoro e 1’‘autunno freddo’ dell’occupazione”, Riv. It. Dir. Lav., No.
1, esp. pp. 426-427, where he highlights the limits of a reform project that followed a well-
trodden path, starting from the “proliferation of employment contracts of dubious value” (our
translation). This criticism is now levelled at the Biagi law, but with a line of reasoning, as we
can see, that is not new.

% On the 1986 labour agreement see Antonello, M. “Note sulla genesi della legge n.
196/1997”, Mercati e rapporti di lavoro, cit., pp. 55-57.

® An extensive analysis is provided in Biagi, M., ed. Mercati e rapporti di lavoro etc. cit.

™ This view is expressed by Giugni, G. Giuridificazione e deregolazione nel diritto del lavoro
italiano, cit., pp. 349-350. Along similar lines, Treu, T. Politiche del lavoro e strumenti di
promozione dell ’occupazione etc., Cit., p. 3.

21t is by no means easy to understand why the measures introduced by Treu are for certain
legal scholars the “continuation of a long period of reform of traditional practices, of a long-
standing commitment to reforms which has the support of the large trade union confederations
in person” (Mariucci, L. Le fonti del diritto del lavoro etc., cit. p. 151), whereas the Biagi law,
that does not go any further towards a break with traditional labour law practices, is seen as a
neoliberal plan for the deregulation of the labour market. However, one author who gives due
recognition to the fact that the issues tackled by the most recent labour market reforms can be
traced back to the 1980s is Carabelli, U. 2006. “Leggi sul lavoro, ricominciamo da cinque”,
Eguaglianza & Liberta www.eguaglianzaeliberta.it.
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particularly in terms of working hours and the possibility of re-entering the
labour market after a period away from paid employment.”

4. Deregulation, Reregulation, Decentralisation

The recent reform cannot therefore be seen as a process of liberalisation at
least in the strict sense, with the negative connotation that the term takes on in
relation to the original raison d’étre of labour law. In addition, it cannot be
argued that there has been a de-structuring of labour law or of the fundamental
values laid down in the Italian Constitution. In the disciplinary area that
studies labour market developments and regulation, it is clearly useful to
analyse the evolution of legal provisions in an interpretative framework that
makes a distinction between the reregulation (or reformulation) and/or
decentralisation (or devolution) of the normative sources on the one hand, and
measures that may be considered to be a form of deregulation properly
speaking.” This is the most favourable perspective for putting to good use the
teachings of a leading scholar recently departed such as Matteo Dell’Olio,
even though he has raised objections to the recent legislative reforms.” “In
relation to a law that is in force”, wrote Dell’Olio recently’® — “the approach of
the legal scholar should be to make a fair attempt to interpret and apply it in
the most rational and reasonable way possible, without ‘hunting for errors,’
that is of little value”, (our translation) and, it may be added, without an
ideological response and preconceived ideas.

™ In questo connection see Biagi, M. Competitivitd e risorse umane: modernizzare la
regolazione dei rapporti di lavoro, cit., esp. p. 151.

™ On this point cf. Giugni, G. Giuridificazione e deregolazione nel diritto del lavoro italiano,
cit., esp. pp. 352-361.

" Reference may be made to the critical observations in Dell’Olio, M. 2005. “Ordinamento
civile e diritto del lavoro: tecniche, fonti, figure”, Diritto del lavoro — | nuovi problemi.
L’omaggio dell’Accademia a Mattia Persiani, cit., esp. pp. 107 ff. See also Dell’Olio, M. “I
rapporti di lavoro atipici nella recente riforma”, Arg. Dir. Lav., p. 69-94.

® Dell’Olio, M. 2005. “Intervento”. Tutele del lavoro e nuovi schemi organizzativi
nell’impresa, ed. L. Ficari, Milano: Giuffre, p. 160.




4.1. The Organisation and Regulation of the Labour Market and
Support for Bilateralism

An instance of genuine deregulation did undoubtedly take place in relation to
the organisation and governance of the labour market.’’

However, this occurred from the 1980s on,’® with measures prefiguring the
abolition of the principle of the state monopoly on employment services,
formally introduced only in the late 1990s.”® It should be noted that the plan
for a public system for matching the supply and demand for labour was never
fully implemented, and as a result the subsequent normative changes took the
form of a reorganisation of employment services, made necessary by EU
policies on employment and competition, and by the reassignment of powers
between the State and the regions arising from the reform of Title V of the
Constitution.®

There seems to be little reason to speak of indiscriminate liberalisation and
policy deregulation® with regard to a system for matching the supply and
demand for labour which, unlike the system in many other European
countries,® still prohibits private companies from operating on the market
unless they have an administrative authorisation that is issued only on the
basis of rigorous formal and substantial requisites.®® Rather, it is the case that

" In this case | refer to the labour market in the strict sense, with reference not to labour law
as a whole, but to the regulation of hiring and the channels for matching the supply and
demand for labour.

"8 See for a brief comment, Giugni, G. 1984. “Giuridificazione e deregolazione nel diritto del
lavoro italiano”, cit., p. 353. For an in-depth analysis, Ichino, P. “Politiche del lavoro e
strategia di deregulation”, Riv. It. Dir. Lav., No. 1, pp. 590-598, and Tullini, P. 1992. “La
liberalizzazione ‘guidata’ del collocamento”, Riv. It. Dir. Lav., No. 1, pp. 48-81.

" Cf., as one of many authors, Ales, E. 1998. “La nuova disciplina del mercato del lavoro tra
‘decentramento controllato’ e ‘liberalizzazione accentrata’”, Arg. Dir. Lav., p. 527.

8 Cf., on this point, Olivelli, P. “Pubblico e privato nella riforma dei servizi per I'impiego”, Il
diritto del mercato del lavoro dopo la riforma Biagi, cit., esp. pp. 7-12.

8 But on this point see Angiolini, V. “Le agenzie del lavoro tra pubblico e privato”. Il lavoro
tra progresso e mercificazione etc., cit., p. 36, and Mariucci, L. Le fonti del diritto del lavoro
etc., cit. For a more complete and convincing analysis of the Biagi reform of the labour
market, highlighting the elements of continuity with the past, see Napoli, M. Autonomia
individuale e autonomia collettiva alla luce delle piu recenti riforme, cit., p. 9 ff.

8 See the comparative study by Spattini, S. 2006. Il governo del mercato del lavoro tra
controllo pubblico e neo-contrattualismo, Milano: Giuffré.

8 See, for example, Lassandari, A. “L’intermediazione pubblica e privata nel mercato del
lavoro”, Mercato del lavoro etc., cit, pp. 393-408, and Magnani, M. “La riforma
dell’organizzazione del mercato del lavoro”. Il diritto del mercato del lavoro etc., cit., pp. 24-
39.



the measures taken to improve the fluidity of the labour market, with the
transition from the concept of a public function to that of a service, are aimed
solely at achieving social objectives by means of private economic initiative,®*
in a far more effective manner than the previous system based on prohibitions
that was highly rigorous in formal terms but largely ineffective in practical
terms. The primary aim of the reform is to create a properly functioning labour
market, so that the right to work becomes effective® in compliance with the
principles of subsidiarity, transparency and efficiency,?® and certainly not
liberalisation without rules governing the matching of the supply and demand
for labour.

Together with the scheme for the authorisation of private operators,®
particular importance is given in the context of the reregulation and
reformulation of the labour market to regional accreditation schemes,® aimed
at facilitating the development of an integrated and decentralised network of
employment services at territorial level (placement services, the prevention of
long-term unemployment, the promotion of access to work for disadvantaged
groups, support for the geographic mobility of workers, and so on) based on
cooperation and active links between public bodies and private operators.®

In connection with the territorial level, mention should be made of the
legislative provisions for bilateral bodies®® as a privileged channel for the

8 See Liso, F. “Appunti sulla trasformazione del collocamento da funzione pubblica a
servizio”. Mercato del lavoro etc., cit., esp. p. 367.

8 See Dell’Olio, M. 2002. “Mercato del lavoro, decentramento, devoluzione”, Arg. Dir. Lav.,
esp. p. 176.

8 For an in-depth study, that is beyond the limits of the present work, reference may be made
to the paper by the author, “Riforma del mercato del lavoro e modello organizzativo tra
vincoli costituzionali ed esigenze di unitarieta del sistema”. Il diritto del mercato del lavoro
etc., cit., pp. 40-96.

8 In this connection see Spattini, S., and M. Tiraboschi, “Le agenzie per il lavoro: tipologie,
requisiti giuridico-finanziari e procedure di autorizzazione”. Il diritto del mercato del lavoro
etc., cit., pp. 127-168, and the bibliography therein.

8 On the system of regional accreditation, see Rosato, S. “I regimi di accreditamento: profili
generali e prospettive regionali di sviluppo”. Il diritto del mercato del lavoro etc., cit., pp.
127-168, and Falasca, G. 2006. I servizi privati per [ impiego. Milano: Giuffre, pp. 103-150.

¥ For an in-depth treatment, that cannot be attempted here, see Tiraboschi, M. “Riforma del
mercato del lavoro e modello organizzativo tra vincoli costituzionali ed esigenze di unitarieta
del sistema”, cit., esp. pp. 74-79.

% On this topic, also for a survey of the many normative references to bilateralism contained
in the Biagi law, see Proia, G. 2003. “Enti Bilaterali e riforma del mercato del lavoro”, Scritti
in memoria di Salvatore Hernandez, Dir. Lav., pp. 647-657, and Napoli, M. 2003. “Gli enti
bilaterali nella prospettiva di riforma del mercato del lavoro”, Jus, pp. 235-246, and Napoli,




regulation and shared governance of the labour market.** Comparative
experience shows that active labour market and income support policies are
particularly efficient and effective when jointly managed, in whole or in part,
with the social partners.”

In addition, the bilateral approach is associated with an industrial relations
model of a collaborative and cooperative type that promotes territorial
development and regular employment of good quality. Bilateralism does not
eliminate conflict, nor does it alter the function of the trade union with a shift
towards a liberal approach to labour market regulation,®® but may be a useful
instrument for the implementation of contractual terms, i.e. the conditions
negotiated during collective bargaining, with a view to promoting human
capital, in line with developments in employment relations in the matching of
the supply and demand for labour, vocational training, the certification of
employment contracts and income support,® that are particularly suited to
modes of production that are increasingly fragmented and intermittent.

4.2. Outsourcing and the Recourse to External Labour Markets

A similar argument can be put forward with regard to the regulation of the
outsourcing of labour. The abrogation of Act No. 1369/1960 (followed by the
formal abrogation of Articles 1-11 of Act No. 196/1997 on temporary agency
work), represents an attempt, at least in the intention of the legislator,” to
reform an area characterised by antiquated and inderogable legal provisions
which over the years had become increasingly inadequate for regulating the
new models of production and labour organisation.

M. 2005. “Riflessioni sul ruolo degli enti bilaterali nel decreto legislativo 10 settembre 2003,
n. 2767, Jus, pp. 309-321.

°! See Article 2 (1) (h), Legislative Decree No. 276/2003.

% Spattini, S. 1l governo del mercato del lavoro tra controllo pubblico e neo-contrattualismo,
cit.

% For an opposing view, Mariucci, L. 2003. “Interrogarsi sugli enti bilaterali”, Lav. Dir., 167-
177.

% On the certification of employment contracts see Pasquini, F. “Il ruolo degli organismi
bilaterali nel decreto attuativo della legge 14 febbraio 2003, n. 30: problemi e prospettive”. La
riforma Biagi del mercato del lavoro etc., cit.,, pp. 650-678. See also the documentation
available at bollettinoADAPT.it, index A-Z, under the heading Enti bilaterali.

% For an in-depth analysis of the rationale of the Biagi law in relation to outsourcing and
insourcing see the paper by the present author, “Somministrazione di lavoro, appalto di
servizi, distacco”. La riforma Biagi del mercato del lavoro etc., cit., pp. 205-229.
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In the Italian context the attempt to facilitate the movement of labour between
companies and the possibility, within an increasingly complex productive
system, to assign the employees of a company to work to be carried out
outside the company has been strongly criticised by a number of legal
scholars.”® Once again, reference has been made to a model of organisation of
the productive system that is unequivocally neoliberal in character, aimed at
dismantling the existing legal restrictions on decentralisation and contract
labour, in order to protect the organisational choices and economic interests of
the employers, while defining as illicit “only those processes consisting of
fraudulent and anti-labour practices” (our translation).%’

However, as rightly noted by legal scholars adopting a less ideological stance
and paying greater attention to the actual provisions of the law,*® the
abrogation of the outdated legislation that had failed to effectively govern the
processes of labour outsourcing and insourcing was not an act of deregulation
“but simply the condition for a normative reform of the entire matter” (our
translation).”

In place of the drastic prohibition of every form of agency work, even when
not accompanied by intentions of a fraudulent nature or when detrimental (or
potentially detrimental) for the workers,'® attenuated only by the derogations
and exceptions laid down by Act No. 196/1997, the recent reform introduced a

% See among others, Alleva, P. “La nuova disciplina degli appalti di lavoro”. Il lavoro tra
progresso e mercificazione — Commento critico al decreto legislativo n. 276/2003, cit., p. 166;
Chieco, P. “Somministrazione, comando, appalto. Le nuove forme di prestazione di lavoro a
favore del terzo”. Lavoro e diritti dopo il decreto legislativo 276/2003, cit., esp. p. 92;
Speziale, V. “Somministrazione di lavoro”. La riforma del mercato del lavoro e i nuovi
modelli contrattuali, eds. Gragnoli, E., and A. Perulli, Padova: Cedam, esp. pp. 277-279, and
Scarpelli, F. 2004. “Appalto”, ibid., esp. p. 437; Romagnoli, U. 2004. “Radiografia di una
riforma”, Lav. Dir., esp. pp. 39-38, and Mariucci, L. 2004. “I molti dubbi sulla c.d. riforma del
mercato del lavoro”, Lav. Dir., p. 11.

%" See De Luca Tamajo, R. Tra le righe del d.Igs. n. 276/2003 etc., cit., esp. p. 351

% Cf. Magnani, M. 2005. “Le esternalizzazioni e il nuovo diritto del lavoro”. Organizzazione
del mercato del lavoro e tipologie contrattuali, eds. Magnani, M., and P. A. Varesi, Torino:
Giappichelli, pp. 283-297; Del Punta, R. 2004. “La nuova disciplina degli appalti e della
somministrazione di lavoro”. Come cambia il lavoro, Various Authors, Milano: Ipsoa; Ichino,
P. 2004. “Somministrazione di lavoro, appalto di servizi, distacco”. Il nuovo mercato del
lavoro, Various Authors, Bologna: Zanichelli, pp. 258-326; Romei, R. “La distinzione tra
interposizione e appalto e le prospettive della certificazione”. La riforma Biagi del mercato
del lavoro etc., cit., pp. 287-306.

% See Magnani, M. “Le esternalizzazioni e il nuovo diritto del lavoro”, cit., esp. p. 284.

1% 1n this connection, for a useful survey of the main opinions among legal scholars and in
case law, see Bano, F. 2004. “La somministrazione di lavoro”. Impiego flessibile e mercato
del lavoro, ed. Perulli, A., Torino: Giappichelli, esp. pp. 3-5.




normative framework, in line with a number of case law rulings,’®* that
provides a more effective response the needs of the enterprise.

However, workers continue to be protected by a general prohibition on
intermediation in employment,'* and this prohibition has now been made
more effective by bringing to light irregular and fraudulent forms of contract
labour.1%®

At the same time, the regulation of service contracts and the transfer of
undertakings has been reformed, with a view to improving company
performance and providing greater safeguards in terms of stability of
employment.'® In this way, there is greater flexibility for undertakings
wishing to make use of external human resources, while rethinking their

models of work organisation in the belief — shared by the EU institutions'® —

101 See Calcaterra, L. 2002. “Il divieto di interposizione nelle prestazioni di lavoro: problemi
applicativi e prospettive di riforma”. I processi di esternalizzazione. Opportunita e vincoli
giuridici, ed. De Luca Tamajo, R. Napoli: ESI, pp. 127-181, and, more recently, Luzzana, M.
2005. “Outsourcing/insourcing: vincoli e opportunita alla luce dei piu recenti orientamenti
della giurisprudenza”. Lo sviluppo del ‘capitale umano’ tra innovazione organizzativa e
tecniche di fidelizzazione, eds. Malandrini, S., and A. Russo, Milano: Giuffre, Milan, pp. 95-
110.

192 Among legal scholars, see Magnani, M. “Le esternalizzazioni ¢ il nuovo diritto del lavoro”,
cit., esp. p. 284. Case law rulings: Cass. 21 November 2005 (hearing 25 October 2005), No.
41701, Cass. 26 April 2005 (hearing 1 February 2005), No. 15579; Cass. pen. 3 February 2005
(hearing 20 December 2004), No. 3714; Cass. pen. 26 January 2004 (hearing 11 November
2003), No. 2583; Cass. pen. 24 February 2004 (hearing 29 January 2004), No. 7762; Cass.
pen. 25 August 2004 (hearing 16 June 2004), No. 34922, all of which are available at
bollettinoADAPT.it, index A-Z, under the heading Somministrazione. For one of the first
comments Tuffanelli, A. “La somministrazione di lavoro altrui: nuovo quadro legale e regime
sanzionatorio”. 1l diritto del mercato del lavoro dopo la riforma Biagi, cit., pp. 461-473, and
in particular in relation to Cass. pen. 25 August 2004 (hearing 16 June 2004), No. 34922, cit.,
and on Trib. Ferrara, sez. pen., 24 December 2003 (Riv. it. dir. lav., 2005, II, p. 726) see the
comment by Romei, R. 2005. “L’elisir di lunga vita del divieto di interposizione”, Riv. it. dir.
lav., No. 2, pp. 726-736. See also the analysis provided, in the form of obiter dictum, in Cass.
1 April 2005, No. 6820, available at bollettinoADAPT.it, index A-Z, under the heading
Somministrazione.

1% For an overview of the problem, and an in-depth treatment that is beyond the scope of this
paper, reference may be made to the work of the present author. 2006. “Esternalizzazioni del
lavoro e valorizzazione del capitale umano: due modelli inconciliabili?”. Le esternalizzazioni
dopo la riforma Biagi, ed. Tiraboschi, M., Milano: Giuffre, pp. 1-38.

%4 For an in-depth analysis see Del Conte, M. “Rimodulazione degli assetti produttivi tra
liberta di organizzazione dell’impresa e tutele dei lavoratori”. Le esternalizzazioni dopo la
riforma Biagi, cit., pp. 419-434.

1% European Commission. 2002. Anticipating and Managing Change: a Dynamic Approach to
the Social Aspects of Corporate Restructuring. Brussels: European Commission, esp. p. 2,
available at bollettinoADAPT.it, index A-Z, under the heading Lavoro (organizzazione del).



http://www.bollettinoadapt.it/
http://www.bollettinoadapt.it/
http://www.bollettinoadapt.it/

that only by governing change is it possible to maintain and develop the
human capital of a given system of production.

In the light of variations in transaction costs in each company and productive
sector, regarding the costs arising from decision-making and acquiring
experience, management (concerning contracts and labour relations) and
change (arising from the transfer from one type of contract to another)'® —
agency work cannot simply be considered as directly equivalent to open-ended
salaried employment. Rather, in the provisions laid down by Legislative
Decree No. 276/2003, it is seen as a specific organisational and management
resource operating in favour of flexibility in employment but also, and perhaps
above all, in favour of the modernisation of the productive system — and of the
public administration’®” — by means of models of contractual integration
between companies coordinated by actors providing a range of services with a
high degree of specialisation, as is the case with employment agencies
today.'%

4.3. Human capital, Flexibility in Employment Contracts,
Organisational Innovation and the Power of the Employer

Human resource development and organisational innovation also give rise to
the need for the reform of the various types of training contracts, atypical
work, and the organisation of working hours. In this perspective, the reform of
the regulation of fixed-term employment is of central importance'® in the
modernisation of the Italian labour market, following the Treu measures of
1997.1° In effect, setting aside the considerable controversy surrounding the
“strange case” of Legislative Decree No. 368/2001 implementing EU

% On this point see Rugiadini, A. 1985. “L’efficienza delle scelte manageriali fra
organizzazione e mercato”. Organizzazione e mercato, eds. Nacamulli, R.C.D., and A.
Rugiadini, Bologna: Il Mulino, and Golzio, L. 2005. “L’evoluzione dei modelli organizzativi
d’impresa”, Dir. Rel. Ind., pp. 313-323.

197 See Verbaro, F. “Il fenomeno delle esternalizzazioni nella pubblica amministrazione”. La
riforma Biagi del mercato del lavoro etc., cit., pp. 489-512.

1% For an in-depth analysis reference may be made to the work of the present author,
“Somministrazione di lavoro, appalto di servizi, distacco”. La riforma Biagi del mercato del
lavoro etc., cit., pp. 205-229.

19 Cf. Legislative Decree No. 368/2003 and the papers in Garilli, A., and M. Napoli, eds.
2002. 1l lavoro a termine in Italia e in Europa. Torino: Giappichelli.

19 In this connection see Biagi, M. 2002. “La nuova disciplina del lavoro a termine: prima
(controversa) tappa del processo di modernizzazione del mercato del lavoro italiano”. Il nuovo
lavoro a termine, ed. Biagi, M. Milano: Giuffre, pp. 3-20.




Directive No. 99/70/EC,**! the measures taken by the legislator reregulate and
reformulate a fragmentary and contradictory legislative framework in which
over the years the exception, compared to the rigorous provisions of Act No.
230/1962, had become the rule. The result was that fixed-term contracts had
become “not a subordinate but an alternative (and rival) model compared to
open-ended employment” (our tramslattion).112

The regulatory technique in the case of the legitimate use of fixed-term
employment adopted in Legislative Decree No. 368/2001 is undoubtedly
innovative. The explanatory memorandum appended to the Decree provides
evidence of this,**® stating that, compared to the previous regulations, “the
approach adopted [...] is undoubtedly innovative, simpler and, at the same
time, less likely to be subject to evasion by means of fraudulent practices.
Rather than stating that fixed-term employment is forbidden, except in the
cases explicitly laid down by the law and/or by collective agreements (often
subject to specious interpretation), it has been decided to adopt a clear
formulation as found in other European systems: the employer may hire
employees on fixed-term contracts, on condition that at the same time written
motivation is provided of a technical, productive or organisational nature, or
for the substitution of personnel” (our translation).

However, at least with regard to the implementation at a practical level of
fixed-term contracts, it is difficult to speak of a reversal of previous
provisions,"** resulting in a radical and indiscriminate liberalisation of such
contracts.’*® The formal innovations introduced by Article 1(1) of Legislative
Decree No. 368/2001, though appearing to be radical on the basis of a purely
textual comparison with the wording of Act No. 230/1962, are not actually

11 The matter is examined by Pera, M. 2001. “La strana storia dell’attuazione della Direttiva
CE sui contratti a termine”, Lav. Giur., esp. p. 306, with reference to the complex social
dialogue leading to a joint agreement (without the signature of the CGIL) and the intention of
the Italian legislator concerning the obligations laid down in the Directive. For an overview of
this issue see also M. Biagi, La nuova disciplina del lavoro a termine etc., cit.

12 g5ee Montuschi, L. 2000. “L’evoluzione del contratto a termine. Dalla subalternita
all’alternativita: un modello per il lavoro, in Il lavoro a termine”, Quaderni Dir. Lav. Rel. Ind.,
pp. 10-11.

13 Available at bollettinoADAPT.it, index A-Z, under the heading Lavoro a termine (0 a
tempo determinato).

' In this sense see on the other hand Angiolini, V. “Sullo “schema” di decreto legislativo in
materia di lavoro a tempo determinato (nel testo conosciuto al 6 luglio 2001)”, available at
www.cgil.it/giuridico.

15 In addition to the author cited in the preceding footnote, see in particular Roccella, M.
“Prime osservazioni sullo schema di decreto legislativo sul lavoro a termine”, available at
www.cgil.it/giuridico.
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radical if considered in the light of recent developments in the use of fixed-
term contracts.''®

Evidence in support of this argument is to be found in case law
interpretation**” — but also in the measures adopted by collective bargaining™®
— revealing a considerable degree of continuity with the past “in spite of the
innovations and perhaps mainly to counteract the changes considered to be
more apparent than real” (our translation).® As a result even legal scholars
who in relation to earlier changes in the law had spoken of fixed-term
contracts as a factor likely to polarise labour law'® defined the process of
reform set in motion by Legislative Decree No. 368/2001 as “the negation of
liberalisation” (our translation).**

In fact, it may be argued that with the regulatory technique introduced by
Legislative Decree No. 368/2001 the Italian system has once more adopted the
anti-fraudulent approach of the early regulation of fixed-term contracts,*??
moving away from the extremely rigid practices that had emerged from certain
interpretations of Act No. 230/1962 that tended to impose restrictions reducing
the flexibility of workforce management, while failing to safeguard the
fundamental rights of the worker.'?®

118 For an attempt to provide an analysis, see the paper by the present author: Tiraboschi, M.
2005. “L’apposizione del termine nel contratto di lavoro dopo il decreto legislativo 6
settembre 2001, n. 368”. Compendio critico per la certificazione dei contratti di lavoro — |
nuovi contratti: lavoro pubblico e lavoro privato, eds. Enrico, C., and M. Tiraboschi, Milano:
Giuffre, espec. § 1.

17 See Senatori, I. 2006. “Gli orientamenti della giurisprudenza di merito in materia di lavoro
a termine”, Dir. Rel. Ind., pp. 148-150.

18 See Senatori, 1. 2006. “Gli orientamenti della contrattazione collettiva sul lavoro a
termine”, Dir. Rel. Ind., pp. 231-233.

119 See Montuschi, L. 2006. “II contratto a termine e la liberalizzazione negata”, Dir. Rel. Ind.,
pp. 109-129.

120 Montuschi, L. “L’evoluzione del contratto a termine. Dalla subalternita all’alternativita
etc.”, cit., p. 9.

121 See once again Montuschi, L. “Il contratto a termine e la liberalizzazione negata”, cit.

122 On the original antifraudulent aims of the 1962 law see Giugni, G. 1979. “Intervento”, 1l
lavoro a termine, Atti delle giornate di studio di Sorrento 14-15 April 1978, Milano: Giuffre,
esp. p. 125, that makes reference in this connection to Balzarini, G. 1966. La disciplina del
contratto a tempo determinato. Milano: Giuffre.

123 Reference may be made to the paper of the present author, L’apposizione del termine nel
contratto di lavoro dopo il decreto legislativo 6 settembre 2001, n. 368, cit., and in a
comparative perspective, Tiraboschi, M. “La recente evoluzione della disciplina in materia di
lavoro a termine: osservazioni sul caso italiano in una prospettiva europea e comparata”, Il
nuovo lavoro a termine, cit., pp. 41-86.




The reform of 2001, that prefigures the contents and methods of the Biagi law,
had the objective of curtailing the power of the employer, that would
otherwise be discretionary, to place a limit on the duration of the employment
contract, while setting aside the traditional prejudice towards temporary
work.'?* At the same time, it must be pointed out that the use of fixed-term
contracts has not been liberalised but is required to be justified by reasons of a
technical, organisational or productive nature, or for the substitution of
personnel.

As a result, in terms of safeguards for the employee, the burden of proof
concerning the legitimacy of certain organisational and managerial decisions
falls on the employer.® Along similar lines, with regard to the controversial
area of parasubordinate employment (collaborazioni coordinate e
continuative), the Biagi law takes measures to combat the fraudulent use of
these contracts by requiring the negotiating parties to specify in advance how
the work is to be organised, in order to ensure that the contract is not used to
mask salaried employment.*?® As confirmed by the first court ruling on this
matter, “project work™ is not a new type of employment contract, but a way to
manage parasubordinate employment in compliance with Article 409(3) of the
Code of Civil Procedure."®” However, certain restrictions are introduced in the
form of definitions and sanctions in order to limit the use of such employment
contracts to genuine self-employment, in which work is aimed at producing a
predetermined result, which characterises it and limits its duration.

124 This may be seen also from the abolition of the presumption of the open-ended nature of
employment contracts, pursuant to Article 1 (1), Act No. 230/1962, save for the (limited)
exceptions permitted by the same law. A presumption which, as pointed out in Giugni, G.
“Intervento”, Il lavoro a termine, Atti delle giornate di studio di Sorrento 14-15 April 1978,
cit.,, p. 126, resulted in Italy being “basically the only country where fixed-term contracts
(were) seen as detrimental, as an exception to be allowed only in limited circumstances).

125 See once again the paper by the present author, “L’apposizione del termine nel contratto di
lavoro etc.”, cit., esp. pp. 106-109.

126 See the case law available at bollettinoADAPT.it, index A-Z, under the heading Lavoro a
progetto (Trib. Milano, 11 July 2007, Judgment No. 5223.; Trib. Torino 23 March 2007; Trib.
Bergamo 22 February 2007; Trib. Bologna 6 February 2007; Trib. Milano 5 February 2007;
Trib. Milano 2 February 2007; Trib. Livorno 8 January 2007; Tar Lazio, sez. |, Ordinance 22
November 2006; Trib. Milano 2 August 2006, Judgment No. 2655; Trib. Torino, 17 May
2006; Trib. Torino, 10 May 2006; Trib. Modena 19 April 2006; Trib. Genova 7 April 2006;
Cons. Stato, 3 April 2006, Judgment No. 1743; Trib. Milano 23 March 2006; Tar Sicilia,
Catania, 14 February 2006, Judgment No. 202; Trib. Torino, 26 January 2006; Trib. Milano,
10 November 2005; Trib. Ravenna 25 October 2005; Trib. Torino 15 April 2005).

127 For an analysis of the notion of parasubordinate employment, see Santoro Passarelli, G.
1979. 1l lavoro ‘parasubordinato’. Milan: Angeli.
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Also in this instance, as in the case of fixed-term contracts, project work
places the burden of proof on the principal, in derogation of the provision of
Avrticle 2607 of the Code of Civil Procedure. Thus there is a requirement on
the part of the parties to the contract to specify in advance — by identifying a
project or programme of work or a particular phase of the project — the result
to be achieved in a manner that safeguards the effective autonomy of the
worker.*?® In the absence of such a provision, the relation is classified as open-
ended salaried employment from its inception.'*

The aim of dealing with the vast area of irregular or grey labour that is often
concealed behind parasubordinate employment contracts, that limits the use of
organisational models providing an alternative to policies aimed merely at the
containment of labour costs, gives rise to the need for an intervention in the
area of subordinate employment in order to provide employers with a valid
alternative to the improper use of flexible arrangements in the form of self-
employment that result in a form of unfair competition.**

This explains the regulation of working time,™*" the redefinition of short-time
working, modular and flexible working hours,"** the introduction of
certification for ascertaining the free consent of both parties to the contractual

128 See Proia, G. “Lavoro coordinato e lavoro a progetto”, Diritto del lavoro. | nuovi problemi
— L’omaggio dell’Accademia a Mattia Persiani, Cit., esp. p. 1408, though this author considers
project work as a new type of employment contract. For the opposing view, Tiraboschi, M. “Il
lavoro a progetto: profili teorico-ricostruttivi”, cit., and Napoli, M. “Riflessioni sul contratto a
progetto”, Diritto del lavoro. | nuovi problemi — L omaggio dell’ Accademia a Mattia Persiani,
cit., esp. p. 1349.

123 As confirmed by the first case law rulings, that are available in the monographic issue of
the Bollettino ADAPT dedicated to Il lavoro a progetto, cit. in note 145 above.

130 For this interpretation of the Biagi law and its main provisions, see the papers in
Tiraboschi, M., ed. 2004. La riforma Biagi del mercato del lavoro — Prime interpretazioni e
proposte di lettura del d.Igs. 10 settembre 2003, n. 276. 1l diritto transitorio e i tempi della
riforma. Milano: Giuffre; and in particular the introductory paper (also available at
bollettinoADAPT.it).

L Cf., for example, the papers in Cester, C., M. G. Mattarolo, and M. Tremolada, eds. 2003.
La nuova disciplina dell’orario di lavoro. Milano: Giuffré. See also, although the arguments
put forward are not entirely convincing, Carabelli, U., and V. Leccese. “Il sofferto rapporto tra
legge e autonomia collettiva: alcune riflessioni ispirate dalla nuova disciplina dell’orario di
lavoro”, Percorsi di diritto del lavoro, cit., pp. 193-224.

132 gee, for example, Voza, R. 2005. “I contratti di lavoro a ‘orario ridotto, modulato o
flessibile’ (part time, lavoro intermittente lavoro ripartito)”’, WP C.S.D.L.E., No. 37. For a

different approach see Russo, A. “La nuova disciplina del lavoro a tempo parziale”, La
riforma Biagi del mercato del lavoro etc., cit., pp. 179-192.
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provisions,*® the reform of the labour inspectorate and labour inspection

procedures’* and, finally, the reform of the various kinds of training contract
(apprenticeships, work training contracts, and access to employment
contracts),™* for the purposes of providing effective training programmes in
line with the objective of lifelong learning, while at the same time combating
the practice, that is quite widespread in Italy, of making improper use of
employment training contracts and training funds to provide covert subsidies
for undertakings.'®

It appears to be difficult to claim that these developments subvert the rationale
of the protection provided by labour law. The recent reforms go no further
than enabling economic operators and legal specialists to strike a balance
between productive efficiency, which is essential for the enterprise, and the
values of social justice that are at times jeopardised by a line of reasoning that
is based on ideological, one might even say theological, considerations.™*’

In this way it becomes clear, or at least clearer than in the past,*® that
management power is not subject solely to internal limits, but also to external
limits arising from formal and/or substantial conditions of legitimacy and the
countervailing power of the unions, while remaining free of judicial control
over company decision-making. This should lead to a reduction in the level of
legal uncertainty™®® by limiting control over the legitimacy of company
decision-making, while facilitating greater uniformity of judicial decisions,

33 See the papers in Enrico, C., and M. Tiraboschi, eds. Compendio critico per la
certificazione dei contratti di lavoro etc., cit., and the bibliographical references therein.

134 See the papers in Monticelli, C. L., and M. Tiraboschi, eds. 2004. La riforma dei servizi
ispettivi in materia di lavoro e previdenza sociale. Milano: Giuffré.

35 For further analysis and bibliographical references, see Tiraboschi, M. 2006. “Productive
Employment and the Evolution of Training Contracts in Italy”, The International Journal of
Comparative Labour Law and Industrial Relations, No. 4.

3¢ On this point, with reference to the debate on precarious employment, see Tiraboschi, M.
2006. “Young People and Employment in Italy: the (Difficult) Transition from Education and
Training to the Labour Market”, The International Journal of Comparative Labour Law and
Industrial Relations, No. 1.

37 For an overview of the problem, see Persiani, M. “Diritto del lavoro e autorita dal punto di
vista giuridico”, cit., esp. pp. 13, 17-19.

38 The problem of legal certainty is highlighted, among others, by Vallebona, A. 2003.
“L’incertezza del diritto e i necessari rimedi”, Scritti in memoria di Salvatore Hernandez, Dir.
Lav., No. 6, pp. 881-900, and in particular pp. 888 et seq. for a discussion of the system of
certification of employment contracts introduced by the Biagi law.

139 Reference may be made once again to Persiani, M. 1995. “Diritto del lavoro e razionalita”,
Arg. Dir. Lav., pp. 1-36, esp. pp. 2-3, where the author examines certain interpretations,
ideologically oriented and reflecting vested interests, in support of the theory of internal limits.



resulting, if not in legal certainty, at least in court rulings that are more
predictable.*°

5. Prospects for the Future

An assessment of the Biagi law and the recent reforms of the labour market is
beyond the scope of this study and, at present, it is still too early to attempt
such a task.**' However, it is likely that over the coming years the legal
framework will undergo further significant change, above all with regard to
flexibility in the termination of contracts (the law on dismissals) and,
hopefully, with regard to safety-net measures.'*?

On close examination the controversy surrounding the Biagi law, and before
that the reform of the regulation of fixed-term contracts and the Treu
measures, reveals the cultural difficulties that still exist in Italy in dealing with
the central issue of the modernisation of labour law, which is certainly not the
liberalisation of the labour market, but rather, as argued by Matteo
Dell’Olio),**? the progressive reduction of the gap that has arisen “between an
area that is heavily laden with protective measures for the worker and an area
that is devoid of them” (our translation).*** The issue to be faced, without
further delay, is that of an overall realignment of protective measures, only
partially attempted by the Biagi law,*® in such a way as to overcome the

10 This matter is discussed in general terms that are still relevant for our line of reasoning in
Castelvetri, L. 2001. “Correttezza e buona fede nella giurisprudenza del lavoro. Diffidenza e
proposte dottrinali”, Dir. Rel. Ind., p. 248. Along similar lines, Ferraro, G. 1991. “Poteri
imprenditoriali e clausole generali”, Dir. Rel. Ind., p. 169, and Persiani, M. “Diritto del lavoro
e razionalita”, cit., esp. p. 36.

Y1 Tiraboschi, M. 2006. “A due anni della Riforma Biagi del mercato del lavoro: quale
bilancio?”, Dopo la flessibilita, cosa? — Le nuove politiche del lavoro, ed. Mariucci, L.,
Bologna: Il Mulino. See also Tiraboschi, M. 2005. “The Italian Labour Market after the Biagi
Reform”, The International Journal of Comparative Labour Law and Industrial Relations, No.
2.

142 This is the matter that needs to be dealt with in order to complete the Biagi law. Reference
may be made to Tiraboschi, M. “Il sistema degli ammortizzatori sociali: spunti per un progetto
di riforma”, La riforma Biagi del mercato del lavoro, etc., cit., pp. 1105-1121.

3 Cf. Dell’Olio, M. 1998. “La subordinazione nell’esperienza italiana”, Arg. Dir. Lav., esp.
p. 708.

144 Dell’Olio, M. “II lavoro sommerso e la lotta per il diritto”, cit., esp. p. 46, and Dell’Olio,
M. 1994. “Violazione della legge in materia di lavoro”, Enc. Giur. Treccani, Rome, vol. 32.
Along similar lines, Persiani, M. 2005. “Individuazione delle nuove tipologie tra
subordinazione e autonomia”, Arg. Dir. Lav., esp. p. 2.

5 As argued by Treu, T. Il diritto del lavoro etc., cit., esp. pp. 518-520.




contrast between insiders and outsiders,*® which is both the cause and effect
of the proliferation of atypical and irregular forms of employment and jobs in
the shadow economy.**’

Arguably the most recent reforms, far from promoting a process of unbridled
liberalisation of the labour market, have laid down the conditions for
reformulating employee protection by means of the codification of a Statuto
dei lavori or Work Statute,** i.e. a body of fundamental rights for all workers,
and not only those in the public administration or in medium-sized and large
enterprises, with a view to moving beyond — once and for all — the dualism
between those enjoying a high level of protection on the one hand, and
precarious employees on the other, resulting from an ill-conceived and short-
sighted allocation of employee protection.**

In order to be consistent with its original principles,' and at the same time to
support the development strategies of Italian enterprise, labour law will
inevitably need to move beyond the limits of the traditional — yet inefficient —
distinction between self-employment and salaried employment in order to
bring within its area of application all types of employment contract, in
keeping with the most recent developments in EU rulings™" and constitutional

18 This is a point that is rightly underlined by Ichino, P. 1996. Il lavoro e il mercato. Milano:
Mondadori.

7 In this connection see Biagi, M. La nuova disciplina del lavoro a termine etc., cit., pp. 18-
19.

148 See, most recently, Proia, G.2006. “Verso uno Statuto dei lavori?”, Arg. Dir. Lav., pp. 61-
72. On this topic see the draft proposals, the positions of the social partners, and the
substantial amount of comment by legal scholars available at bollettinoADAPT.it, index A-Z,
under the heading Statuto dei lavori. See also the papers at the conference on Tutele senza
lavoro e lavori senza tutele. Uno Statuto per rimediare?, Benevento 10 May 2004. In the
international debate, in connection with the transition from the “Statuto del diritto del lavoro”
to the “Statut de Dactif”’, see Gaudu, F. Libéralisation des marchése et droit du travail, cit.,
esp. p. 513.

S This point is made, among others, by Ichino, P. 2000. Il Contratto di lavoro. Milano:
Giuffre, p. 59 et seq. In this perspective see Hepple, B. 1986. “Restructuring Employment
Rights”, Industrial Law Journal, p. 74. In the mid-1980s Hepple proposed the adoption of a
wider and more comprehensive definition of employment, leading to the identification of a
new legal criterion for the assignment of labour protection, including labour of an intermittent
or casual nature, and employment relations characterised by the continuity of the work carried
out.

150 0On the connections between the essential component leading to the foundation of labour
law (the subordinate position of the employee) and the original rationale for the protection of
the worker, see Dell’Olio, M. “La subordinazione nell’esperienza italiana”, cit., pp. 697-713.
151 See in particular the Lawrie-Blum ruling of the European Court of Justice, No. 66/85, 3
July 1986, available at bollettinoADAPT.it, index A-Z, under the heading Statuto dei lavori,
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case law,™ based on a broad definition of employment. The extension of the
definition of employment to include all forms of work with an economic value
carried out in an organisational context on behalf of others is the first step
towards redesigning the system of employment protection — in compliance
with the applicable provisions *** — on the basis of a model of concentric
circles underlying certain labour law reform proposals put forward over the
past decade™ and the idea of a Statuto dei lavori.**

In short, there is a need to identify a fundamental nucleus of universal
safeguards,®® applicable to all employment relations regardless of the
classification of the contract as self-employment, salaried employment or
parasubordinate employment pursuant to Article 1322 (2) of the Civil Code.
The forms of protection that would be included in this area, that would be
extensive and without subdivisions, would be, by way of example, freedom of
opinion and protection of the dignity of the worker, trade union rights,
prohibition of discrimination, health and safety at work, the right to lifelong
training, the protection of privacy, access to employment services and
employment information services, and the right to fair remuneration. The
remaining forms of protection would be determined on the basis of the
following criteria, in relation to which the subordinate nature of the
employment would continue to be a significant but not an exclusive factor:*’

according to which the essential characteristic of the employment relationship is that the
individual concerned supplies labour of economic value to another person under the direction
of that person, receiving remuneration in exchange.

152 C. Cost. 5 February 1996, No. 30, available at bollettinoADAPT.it, index A-Z, under the
heading Statuto dei lavori, which speaks of work “intended to be carried out in the context of
a productive organisation and with a view to producing a result that the owner of the
organisation (and of the means of production) is immediately entitled to utilise” (our
translation).

153 See Treu, T. Il diritto del lavoro etc., cit., esp. pp. 472-473.

154 See Dell’Olio, M. “La subordinazione nell’esperienza italiana”, cit., esp. p. 708, where he
identified in the reform proposals “the intention to extend the area of labour law to all forms of
work of a prevalently personal nature”.

1% See the documentation available at bollettinoADAPT.it, index A-Z, under the heading
Statuto dei lavori and, in particular, the Relazione Finale (final report) of the High-Level
Commission for drafting a Work Statute set up by Ministerial Decree on 4 March 2004.

® In this connection see Zoppoli, L. “Politiche del diritto e ambizioni statutarie”, paper
presented at the conference on Tutele senza lavoro e lavori senza tutele. Uno Statuto per
rimediare?, cit. in footnote 165 above.

5" Dell’Olio, M. “La subordinazione nell’esperienza italiana”, cit., esp. pp. 712-713, raises
objections to the idea that the proposals for a Statuto dei lavori would result in moving
forward from the fundamental concept of subordination. However, this is not necessarily the
case, considering that this concept would continue to play a key role, supported by other
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1) the degree of economic dependency (an initial indicator of which is whether
a person works for one or more than one employer):**® 2) seniority of service
on a continuous basis (for example, confirmation of the stability of
employment as laid down by Article 18 of the Work Statute for all workers
who have completed a period of continuous service with the same employer of
at least two years); 3) the type of employer (public/private, non-profit sector,
etc.) and the size of the company as factors to be taken into consideration, not
just in terms of the number of employees but also the volume of business); 4)
the subjective or objective conditions of the worker in a perspective of positive
discrimination and norms providing incentives for hiring (for example, the
long-term unemployed, people with disabilities, immigrants, those in search of
employment for the first time, those resident in geographic areas with
particularly high levels of unemployment, or low levels of employment); 5)
the manner in which work is to be carried out under the contract (for example,
the type of work, the degree of management control, whether the work is
merely coordinated, continuity over time) or the type of activity (for example,
periods of work alternating with training, the need for a high degree of
vocational skill or specialisation) or the purpose of the contract (access to
employment or a return to the labour market, work of public utility, etc.); 6)
other parameters as laid down by collective bargaining or by bilateral bodies
in cooperation with employment contract certification agencies.

Alongside employment safeguards that were partially promoted by the Biagi
law, the development of labour law requires the construction of a system of
protection in the labour market. By way of example: efficient employment
services, bilateral bodies, the recognition of training rights for employees (also
in the form of training credits), the reform of the system of safety-net
measures and incentives, the regulation of labour on the fringes of the market,
measures for promoting access to employment after time out from the labour
market (similar to those laid down in Articles 13 and 14 of Legislative Decree
No. 276/2003), recognition of previous experience and employment in the
transition between active, inactive, salaried and parasubordinate phases.

indicators for the purposes of assigning protection. In this connection the English system is
particularly significant, as in most cases it is not sufficient — and in other cases it is not even
necessary — to be a salaried employee in order to be covered by the legislation granting
employment protections. Reference may be made to my paper: Tiraboschi, M. 1996.
“Autonomia, subordinazione e contratti di lavoro sui generis: un recente revirement della
giurisprudenza inglese”, Dir. Rel. Ind., No. 2, pp. 153-176.

158 On the relevance of the criterion of economic dependency, see Treu, T. Il diritto del lavoro
etc., cit., esp. pp. 494-495, who also mentions the use of this criterion in systems as varied as
those of Germany, France, the Netherlands and the United Kingdom.



Labour law needs to come to terms in the near future with the redesigning (and
certainly not the dismantling) of employment safeguards, and this process
needs to take place not just by means of abstract notions predetermined by the
legislator, but also by means of the certification of provisions negotiated
between the parties. This is the proposal contained in the White Paper on the
Labour Market of October 2001, that identified a nucleus of inalienable rights
(in addition to universal safeguards and those dependent on status) distinct
from safeguards of a non-essential nature, that is to say subject to negotiation
during collective bargaining and/or individual agreements supported by
certification of the employment contract.

This is the challenge facing the legislator and labour law scholars but also and
above all the social partners.




Experimentation and Social Dialogue in the
Transformation of the Italian Employment Law:
from the Legalisation of Temporary Work

to a Statute of the New Form of Employment?”

1. The New Legal Framework

After a long period of relative stability — characterized by a progressive
expansion of the legal statute on dependent work and by the consequent
escape on the part of many from the regular framework of labour — Italian
employment law has recently undergone a striking metamorphosis (see Biagi,
1998, Id., 1997).

Act No. 196/1997 (the ‘Treu package’) has extended and strengthened the
range of atypical forms of work: fixed-term contract, part-time work,
temporary agency labour, apprenticeship, training contract and stages. Act No.
59/1997 (the ‘Bassanini Law’) and Decree No. 469/1997 have thoroughly
redesigned the borders between the public and private areas in labour market
management and employment services, eliminating the rigidity and
inefficiency of the public monopoly on placement. Already firmly
implemented (or at least on the way to being fully defined) are the measures to
support research and technological innovation, financing of entrepreneurial
development in depressed areas or in areas of urban degradation, the
reorganization of incentives for hiring and geographical mobility, policies on

“ The present contribution has been produced in collaboration with Marco Biagi and has been
published in R. Blanpain (ed.) et al., Non-Standard Work and Industrial Relations, 91-107,
Kluwer Law International, Netherlands, 1999.



the building of infrastructure through qualified public investment and the
reorganization of the professional training system, in particular, that of
continuing training as an instrument to increase employability and the quality
of labour supply. New instrument of huge importance in the development of
certain local context — such as the ‘area contacts’ (contratti d’area) and
‘territorial pacts’ (patti territoriali) — are ready for their definitive emergence,
while it is only now that we are beginning to appreciate the enormous impact
and the future possibilities for the development of an earlier reform: the
privatization of public employment begun by Decree No. 29/1993 and
implemented through the Decree No. 369/1997 and Decree No. 80/1998 (on
all of this, see, in general, Treu, 1998).

These and still other interventions clearly indicate that labour law founded as a
means of regulating one, unique model of dependent work (i.e., typical full-
time contract for an indefinite period), now finds itself passed over not only by
business — which has for a long time experimented (sometimes on the
boundaries of legality) with new contractual methods of organising
employment — but by the Italian legislator as well. Particularly expressive of
this state of affairs is the case of temporary agency labour. Business has long
sought ways to work more efficiently within and around (see Tiraboschi,
1994) the very rigid framework that bound this form of work until the recent
legalization of articles 1-11 of Act No. 196/1997 (see Tiraboschi, 1997).

2. A Glance Forward

The reform process cannot stop here. We must admit that the transition from a
monolithic and rigid labour law (il diritto del lavoro) to a more comprehensive
and dynamic one declined in the plural (il diritto dei lavori), which will take
into consideration the evolving society and economy, has only just begun.

Certain well-known and continually discussed phenomena — such as the
globalization of market and technological innovation, coupled with the
continuous growth of an ancient economic disease like black work and the
proliferation of legal strategies designed to circumvent the rules of dependent
work — have now gathered such undeniable momentum that we can now speak
confidently of the necessity for a decisive updating of the Italian employment
law. Paradoxically, the same statistical evidence about atypical and irregular
work® shows that what we have is not a lack of work, but rather a lack of legal

! In this context it is enough to point out that the Italian Institute for statistics (ISTAT) has
recently shown that in Italy there are around 5 million irregular workers engaged in the




rules and contractual schemes able to interpret these forms and develop them
in such a way as to stimulate their emergence from illegally and their equal
division between all those involved in the labour market.

In particular, the conceptual opposition of contract of service and contract for
services is becoming increasingly inadequate to the regulation of the evolution
of the Italian labour market. The jobs of the future require simple and flexible
rules capable of dealing with uncertainties during the process of legal
qualification, which is a tradition source of contention.

A typical characteristic of the Italian labour market is that the compression of
the numerous forms of work into the rigid scheme of contract of service and
contract for services pushes all the atypical forms of work into a large grey
area very close to illegality. This occurs even when these forms of work are
necessary for the survival of the business or in the interest of the workers.

In order to progress beyond this problematic and fragmented framework, it is
necessary to experiment with new ways of forming labour law, as in the recent
circular No. 43/1998 from the Minster of labour, which recognized the
legitimacy of contractual scheme such as job sharing. Until now this form of
contract has never been experimented with, due to fears about possible
controversies regarding the exact legal description of this form of working
relationship. (However, on this point, we should remember that the flexible
organization of part-time working hours is still forbidden by the Italian labour
law.) This circular demonstrated that it is not necessary to wait and wait,
because of Parliamentary ‘working time’, to regulate a new way of working.
Instead, in some cases, an administrative intervention clarifying the boundaries
and the fundamental rules of the contract is sufficient.

It should be pointed out that this does not mean the removal of the
fundamental protection of labour law. But it does seem necessary to
experiment with some doses of ‘regular flexibility (flessibilita normata) that,
while contributing to the removal of some obstacles to the functioning of the
market for regular work, are helping to create a favourable climate for the
creation of new employment and the channelling of supply and demand, which
today is dispersed and fragmented because of a lack of adequate information
and instruments to evaluate the workforce (see Treu, 1997).

From this perspective, the recent legalization of temporary agency labour is
extremely significant for the future development of Italian employment law.
For this reason, it may be interesting to carry out a deeper and fuller evaluation

underground economy, black or grey. This corresponds to about 23 percent of the Italian
workforce.



of this particular form of atypical work, as it is particularly representative of
the Italian labour climate.

3. Experimentation and Social Dialogue in the Legalisation in Italy of
Temporary Agency Labour

It must immediately be pointed out that the recent legalization of temporary
work through an agency cannot be interpreted simply as either a process of
deregulation of the Italian labour market or as a new attitude of the Italian
Government towards a drastic reduction in labour standards.

Taking into consideration the undoubted ineffectiveness of the official
regulation of the public employment service and the conspicuous presence in
the Italian labour market of a sprawling illegal network made up of private
agencies and cooperatives of simple mediation, Act No. 196/1997 represents
an attempt to re-regulate a sector that has remained for too long outside the
rules (Tiraboschi, 1997). The introduction of temporary agency labour into our
legal system represents, in other words, a great opportunity to clarify once and
for all the boundaries between secret mediation in the hiring of labour (still
illegal in respect of Article 1, Act No. 1369/1960) and the genuine mediation
justified by recent movements in the labour market and in the way of working.
The objective of the Italian Government is to reshape some of the guidelines
of labour law in the face of the ever-increasing constraints of economic
compatibility.

From this point of view it is relevant to underline the procedural technique
adopted by the Italian legislator. The contents of Act No. 196/1997 reflect a
previous agreement between the Government and the social parties (see the
Employment Pact of 24 September 1996 and the previous Agreement of the
Cost of Labour of 23 July 1993). The legalisation process follows a period of
indispensible social legitimisation. In fact it has been demonstrated by
comparatives experience; only social legitimisation can grant a stable juridical
framework and real possibilities for the future development in this area
(Compare, for example, the French case with the German one).

Naturally, the will to capture social consensus has led to some (perhaps
excessive) compromises and limitations. But it must be pointed out that this
act is mainly experimental: after two years of enforcement, Article 11 provides
for a confrontation between the Government and the social parties in order to
introduce, if necessary, corrections and integrations.




In any case, the more contentious points are left to the process of collective
bargaining, which will involve the social parties with the power to implement
changes in the legal discipline. These important points include the delineation
of cases in which it is possible to make use of a temporary worker, as well as
the allowable ratio of temporary workers to the total number of workers of the
user employee.

3.1. Agencies Authorised to Supply Temporary Labour Services

Article 2 of the Act lays down very strict regulations concerning those
authorized to run a temporary agency. As in France, Germany and other
European countries, the supply of labour cannot be provided freely by anyone
who wishes to engage in this area. This is permitted only for ‘agencies’
specifically authorised by the Ministry of Labour. It is important to point out
that the activity of supplying labour can be performed by a ‘legal entity’ and
not by individuals. This legal entity must be a company registered in a special
list created at the Ministry of labour.

The registration of these agencies is subjected to evidence that the applicant
has me the specific requirements:

« the legal form must be that of an enterprise/undertaking. (the nation of
enterprise/undertaking includes also co-operative societies, but in this last case
there are further requirements which make it very difficult to use a co-
operative for labour supply: see further).

* included in the name of the enterprise must be the words ‘enterprise for
the supply of temporary labour’.

+ start-up capital of not less than 1 billion Italian lire and, for the first years
of activity, a deposit guarantee of 700 million lire; from the third year, in place
of the deposit, a bank or insurance guarantee for not less than 5 per cent of the
previous year’s turnover and the net of VAT — with a total guarantee amount
of not less than 700 million Italian lire.

« presence of the registered office or branch within the territory of the
Italian State.

» identification of the supply of temporary workers as the sole business —
with the consideration that ‘mixed’ enterprises (performing both supply and
placement of workers) are less easily controlled and more subject to abuse and
potential fraud.

« availability of office and professional skills appropriate for the
performance of the supplying labour.



« guarantee that the activity will occur over the entirety of the national
territory or, at least, over not less than four Regions.

Special provision is also made concerning the personal qualification of
directors, general managers and mangers; most importantly, the absence of
criminal convictions for the following: crimes against the patrimony, crimes
against the public trust or against the public economy, the crime of association
of a mafia-like character (under Article 416-bis of the Penal Code),
unpremeditated crimes for which the law provides the penalty of
imprisonment not less than three years at maximum, such as crimes or
contraventions provided for in laws aimed at the prevention of accidents at
work or, more generally, laws on labour or social security. Those in question
must also not be under criminal investigation or indictment.

Authorisation to supply temporary labour may also be granted to workers’ co-
operative societies that, in addition to meeting the conditions required for the
other companies, must have a least fifty members. In addition, it must employ
non-partner employees for a number of days not exceeding one-third of the
days of work performed by the co-operative as a whole. In this case, however,
not the work-partners but only the workers employed by the co-operative can
be supplied by the co-operative as temporary labour. This provision is highly
controversial, since it seems to stand in opposition to the general principle
governing workers’ co-operatives, namely that priority and preference in job
opportunities should be given to partners as opposed to non-partners.
Authorisation may also be issued to companies directly or indirectly controlled
by the State, which have the aim of promoting and providing incentive for
employment. So far (as of March 1998), 20 agencies more or less have been
registered at the Ministry of Labour and are ready to operate.

3.2. The Contract for the Supply of Temporary Workers

The contract for the supply of temporary workers (contratto di fornitura di
lavoro temporaneo) is a commercial contract through which an agency
authorized by the Ministry of Labour supplies one or more workers employed
by it, either for a specific task or for an indeterminate period of time, to be at
the disposition of a firm or a public administration — which uses these workers
‘to satisfy the need for temporary work’ (Art. 1).

In the sense that it connects the three parties involved, this contract is the
pivotal element on which the entire trilateral legal scheme rests. It connects the
parties directly by identifying the legal relations between the agency and the




user, and indirectly through the mandatory specification of the kind of work,
the duration, the remuneration and so on. This explains why, although it is a
normal commercial contract, the Italian legislation has put a great deal of
emphasis on its regulation. From the rules which govern it, and especially
from the delineation of the rights, powers, obligations and responsibility
existing between the agency and the user, is derived the concrete and effective
protection of the worker.

The supply of temporary workers is still forbidden:

» for jobs of ‘low professional content’ — identified as such by the national
collective agreement of the industry to which the client organization belongs,
signed by the most ‘comparatively representative’ trade union organizations.

« for the replacement of workers exercising the right to strike.

« within production units in which during the previous twelve months there
have been collective dismissals involving workers assigned to the tasks to
which the temporary labour refers, save in the event the supply is to replace
workers absent with the right to retain their job.

« within the production units in which there has been a suspension of
relationship or a reduction in hours with the right to ‘wage integration’ (a kind
of unemployment pay) involving workers employed performing the tasks to
which the supply of temporary services relates.

« to client organization failing to demonstrate to the Provincial Labour
Office that they have carried out the risk assessment required by Italian law.

« for process that require special medical surveillance and for particularly
hazardous work indentified by the decree of the Ministry of Labour and Social
Security issued within sixty days of the coming into force of the present Act.
Moreover, at the present time, in agriculture and building, temporary work
supply contracts can only be introduced experimentally, and following an
agreement on the areas and models of experimentation between the
employers’ organizations and the trade unions ‘comparative representative’ at
the national level.

The law (Art. 1) provides that such a contract can be made:

1) ‘in case of substitution for absent workers’. In comparison to Act No.
230/1962 on fixed-term contracts, the possibility of using temporary agency
labour to replace absent employees — even those who do not possess the right
to retain their position — is certainly relevant. In fact, we must remind
ourselves that under Act No. 230/1962 the use of temporary work in the form
of a fixed-term contract was allowed only to substitute for workers with the
right to maintain their position. Taking into consideration, however, the
collective agreement legitimised by Act No. 56/1987, we find that the



possibility exists of entering into fixed-term contracts even to substitute for
those absent without the right to maintain their position. The type of contract
chosen in this case by the user can depend solely on financial motivations.
Here the business must strike a balance between the lesser cost of fixed-term
contracts and the relevant advantage gained in quality of service and highly
skilled and well-developed workers through agency employment.

2) ‘in case of temporary need for worker qualification not covered by the
firm’s ordinary production organization’. It IS important to emphasise that
these rules are still an exception to Act 1369 of 23 October 1960 outlawing
mediation in the hiring of labour, a ban on labour-only subcontracting.
Therefore, these cases must be interpreted in a restrictive sense. In particular,
this second case does not seem to allow for the use of temporary agency
labour in order to satisfy a boom in production that is not manageable using
the ordinary production organisation. Put in other terms, the concept of ‘need
for qualifications not covered by the firm’s ordinary production organization’
must be interpreted in an objective sense, rather refining to the skills and
specialization which are present in the firm. This interpretation conforms to
the philosophy behind the Act: temporary labour than through an agency
cannot always be used as an alternative to regular employment, but rather
constitutes a complementary instrument. For those reasons, one cannot agree
with scholars who consider that the new institution will, hypothetically, allow
enterprises to under staff regular positions, filling the gaps with temporary
employees. From a judicial point of view, the high cost of temporary agency
labour renders this strategy of HRM irrational, not illegal.

3) ‘in the cases provided for in the national collective agreement negotiated
for the industry to which the client organization belongs, and signed by the
most comparatively representative trade unions’. Attention should be paid to
the new formula ‘comparatively representative union’, which reflects the
intensifying problems of a number of unions coexisting in the same industry,
all claiming to represent employees. This formula should empower the
Government and local authorities to select that union that, in the context of a
specific sector/branch, are more representative than others, representing (not
necessary organising) comparatively more workers than others. It seems very
unlikely that this legal solution alone will be sufficient to solve the problem of
union representation. One should add that it is necessary to develop
appropriate legal mechanisms to more adequately test, in effective terms, the
power of trade union organizations to represent workers not officially
affiliated with them.




A recent national, multi-industry agreement signed by Confindustria, Cgil,
Cisl and Uil states that the temporary work supply contract, regulated by Act
No. 196, 24 Junel997, may also be utilised — in addition to the case already
included in Article 1, paragraph 2, letters b) and c) of the same act — to
increase activity in the following cases:

« peaks of more intense activity, which cannot be handled with the usual
production arrangements, and related to market demands coming from the
acquisition of new orders, the launch of new products or on account of
activities in other sectors.

» a need for the accomplishment of specific tasks, services or contracting
and subcontracting, limited and temporary pre-determined which cannot be
accomplished using the usual production arrangement alone.

« a need for the filling of particular orders that, because of the specific
character of the product or the processing involved, required professional
skills and specialization different from those normally used or that are, for
whatever reason, in short supply on the local market.

Temporary workers hired for those cases agreed upon by the social parties and
outlined in (2) on previous page, are not allowed to total more than an average
of 8% of the ‘standard’ workers hired by the user enterprise. Otherwise, it is
possible to sign contracts for temporary work with a maximum of five people,
provided their number does not exceed the number of open-ended contracts
already signed by the enterprise.

Skills of low professional content — for which, according to Article 1,
paragraph 4, letter a) of Act No. 196/1997, it is forbidden to resort to
temporary work — are those not included among the ‘intermediate professional
skills’ decided upon on 31Janaury 1995 on the occasion of the national multi-
industry agreement regarding working-training contracts and according to
their specification laid down in the CCNL.

A contract for the supply of temporary workers must be in written from, the
worker who provides his /her work of the client organization is deemed to
have been employed by the latter under an open-ended employment contract.
Any clause intended to limit, even indirectly, the right of the client
organization to continue to employ the worker at the end of the contract for
temporary work is null and void. Further, a copy of the contract for the supply
of temporary workers must be sent within ten days of its signing by the
supplying agency to the Provincial Labour Office responsible for the territory.



3.3. The Contract between the Worker and the Agency

The temporary agency labour contract is the contract by which the temporary
employment agency employs the worker. The worker may be employed under
a fixed-term contract, i.e., for a specified time corresponding to the duration of
the work for the client organization. The worker may also, at the discretion of
the temporary agency, be employed under an open-ended contract, i.e., for an
indeterminate time.

Once employed, the temporary worker is required to carry out his/her
activities in the interest and under the direction and control of the client
organization. It is worth noting that the exercise of disciplinary power still
belongs to the agency, on the assumption that the employment relationship is
established between the agency and worker. Nevertheless, Act 196/1997
provides that the client/ user company shall report to the agency for possible
disciplinary action any possible violation of work duties (as identified by the
client) by the worker. Commentators have emphasised that this solution seems
rather complicated, although it is a consequence of the ‘triangular’
arrangement characteristic of temporary agency labour.

In the case of employment for an indeterminate period, the worker remains at
the disposal of the agency even during periods in which he/she is not working
for a client organization. In this case, the contract between the employee and
the agency shall make provision for a guaranteed income for periods in which
no work is performed (‘availability bonus’).

As far as the application of statutory and collectively agreed-upon
employment protection standards is concerned, the temporary agency workers
are not considered part of the workforce of the client/user firm. This rule does
not refer to health and safety provisions.

The temporary employment contract must be in written form, and a copy must
be given to the worker within five days of the beginning of activity within the
client organization. In the absence of a written contract or indication of the
beginning and end of the work at the client organization, the contract for
temporary employment is converted into a contract binding the agency for an
open-ended period. However, the expressed period of the initial assignment
may be extended, with the consent of the worker and in writing, and for the
duration provided for in the national collective agreements covering the
category.

If the work continues beyond the specified time, the worker is after that time,
deemed to have been employed on an open-ended basis by the client
organization. Thus, if the temporary work continues beyond the term initially




set or is subsequently extended; the worker has the right to an increase of 20%
in daily pay for each day of the continuation of the relationship, until the tenth
day following. This increase is chargeable to the agency if the continuation of
work has been agreed upon.

Temporary workers must be employed under the same pay, conditions and
other terms to which employees at the same level of the client organization are
entitled. A principle of parity between permanent and temporary workers is
established in the legislation of many European countries. However, the
collective agreements of the industry to which the client organization belongs
can identify — in relation to the results achieved in implementing programs
agreed upon by the parties or linked with the economic results of the
organization — modalities and criteria for the determination and payment of
wage and salaries.

4. The Legal Status of Temporary Workers

The great difficulties in providing effective protection of the individual and
collective rights of the groups involved in the supply of temporary work have
all along drastically slowed the process of legislation. Undoubtedly these
difficulties stem from, more than merely the temporary and intermittent nature
of the labour, the structural and programmatic separation between the (holder
of the) contract and (the real user in) the working relationship. In fact, for the
temporary, worker, an employment contract involving even two potential
employers (the agency and the client employer), can result in a contract with
‘no stated, effective employer’ (Siau, 1996, p. 16) or, at any rate, no visible
control over the power and responsibilities connected to the use of a hetero-
direct workforce.

A particular illustrative example can be taken from the British experience. The
deep uncertainties shown by the judiciary in regard to the legal qualification of
the contract between the intermittent worker and the temporary agency,
together with the difficulty of integrating the requirement of continuing
seniority required by the British legislation, have, for the majority of this kind
of worker, made the regulations arranged by labour law to protect dependent
employment relationships in essence irrelevant. The danger is not wholly
theoretical that, in this as in other similar cases, the worker could be demoted
‘from subject of rights to transitory object’ (Ghezzi, 1995, p. 229).

In order to confront the danger of masking the true relationships of production
and consequently, the true bearer(s) of responsibility for workers’ rights, the



legislature has introduced a series of stricture that are intended to guarantee,
although only in an indirect way, the right of temporary workers: rigorous
selection of subjects qualified for the supply of temporary work (Art. 2);
delimitation of legitimate cases for resources to supply of temporary work and
further reference to the provisions of Act No. 1369/1960, which still represent
the general rule with respect to the legal qualification of the interposing
phenomena (Arts. 1 and 10); clear and unequivocal outlining of the
responsibilities and obligations of the dispatcher and dispatched worker with
respect to the protection of the health and safety of temporary workers (Art.
6.1), social security benefits and contributions and welfare services (Art. 9, 1),
damages caused to third parties by temporary workers during working hours
(Art. 6, 7), accident and professional disease insurance (Art. 9, 2), etc.

At this point it is necessary to add that to these ‘indirect’ guarantees —
normally used to safeguard steady work and full-time employment — Act No.
196/1997 adds some important provisions for the °‘direct’ protection of
individual and collective temporary worker’s rights. These provisions can be
constructed as a movement towards a fully-fledged ‘statute’ concerning
temporary workers. Because the employee must in actuality (though not
legally) interact with two employers, an abstract assimilation of the temporary
worker’s rights with those of all workers already heard, whether with standard
or atypical contracts, is hardly effective. What is instead required is a precise
individualism (if possible, through a collective agreement for temporary
agency employees: cfr. Art. 11, 5) of the active and passive legal positions of
the worker, both within the supplier agency and user enterprise.

From this point of view, a fundamental parameter with respect to the goal of
adjusting the general regulations to the peculiarities of this case must surely be
the application of the principle of equal treatment, or non-discrimination,
between permanent workers of the user enterprise and temporary workers.

If, with respect to the relationship between the temporary agency and the user
enterprise, the principle of equal treatment enables us to reduce or even
exclude the speculative character of the legal nature of that relationship (Art.
3, Act N0.1365/1960), it seems in fact to guarantee, on the level of the single
worker’s legal position, a good social integration of the worker into the user
enterprise. Concerning collective relationships, the principle of equal
treatment allows the coincidence of the intermittent workforce’s interest with
the permanent personnel, either of the temporary agency or the user enterprise.
This side steps the dangerous phenomena of both social dumping and a direct
opposition of interests between the different groups of workers in a given
labour context.




For these reasons, in spite of the rubric of Article 4 (which simply refers to the
retributive treatment of the temporary workers), it seems reasonable to assume
that by ‘equal treatment’ is meant not only the economic variety, but the
normative as well. On this issue the social parties have expressed themselves
in the Agreements of 1993 and 1996, both of which provide for — as is made
evident by the accompanying report of Bill No. 1918/1996 — ‘conditions of
full parity with the employees of the user company’. Article 4, paragraph 2
states that the worker temporarily assigned to a user enterprise must be ‘given
treatment not inferior to that which the employees at the same level of the user
enterprise are entitled to receive’ (emphasis added), without any exclusive
referral to remuneration, while Article 1, paragraph 5, c) Article 3, paragraph
3, f) point out that, in both user contract and the agency contract, the place, the
working hours ‘and the economic and normative treatment’ of the workers
shall be equal.

This regulation could, on a practical level, give rise to several problems, above
all with reference to non-homogeneous level of working arrangements
between the supplier and the user. Even more relevant is the problem of the
comparison between the jobs performed by the temporary worker and the way
in which wage levels are determined within the user enterprise. Such a
comparison would not always be possible, when one considers that one of the
cases of legitimate resort to temporary workers is one involving the temporary
needs for skill not provided for the normal arrangements.

In the case of an open-ended contract, the temporary agency must provide for
monthly ‘availability’ compensation divisible into hourly portions, payable by
the supplier enterprise during the periods in which the worker is waiting for
the assignment (Art. 4, 3). The aforesaid compensation must conform with the
level laid down in the collective agreement and, furthermore, not be inferior to
the minimum fixed by Decree of the Ministry of Labour and Social Security;
in the case of part-time work, the level is reduced proportionally. It is
important to note that the availability compensation is described as a type of
minimal remuneration due to the worker being hired with an open-ended
contract. If, as is the case with short period of assignment, the remuneration
received for the work effectively carried out in the user enterprise does not
reach the indemnity level, the supplier enterprise is in fact obliged to augment
the remuneration until it equals the level of availability compensation.

Within the structure of the act, it is of particular importance to consider the
provision of Article 3, paragraph 4 — according to which the worker ‘has the
right to supply his labour for the whole period of assignment, except in the
case of not advancing beyond the trail period or the unexpected occurrence of



a just cause of not withdrawal from the contract’ (emphasis ended). In fact, in
one way, the right to supply labour for the entire period of the assignment
represents a protection against possible discriminatory practices. It is,
however, easy to imagine how, with its practical application, the effectiveness
of this provision will be greatly weakened by the reciprocal relationships of
power and economic convenience between worker and agency on one side,
and those between the agency and the user enterprise on the other side. The
fear of missing future possibilities for work will push the agency as much as
the worker not to insist upon such demands. In another way, this provision
allows one to sustain that proof as to a just cause for withdrawal should be
evaluated in the light of that withdrawal’s accruing only to the interests of the
user enterprise, rather than that of the supplier or worker.

For these reasons, it does not seem correct to state that Article 3, paragraph 4
regulates only the just withdrawal from the contract for fixed-term temporary
work, with open-ended contracts being referred to the general legislation on
dismissals. The just cause for withdrawal dealt with Article 3, paragraph 4
must in fact be referred to dysfunctions affecting the contract for the supply of
temporary work and therefore, primarily, to the relationship between the
supplier and the user enterprise. If not, it could be paradoxically maintained
that the temporary worker employed with an open-ended contract is entitled to
complete his assignment even in the pre-sense of the justified reason
(subjective or objective) for dismissal, given that, in these cases, a just cause
for withdrawal from the employment contract might be lacking. Similarly, the
temporary worker even if hired with an open-ended contract, should then be
allowed to withdraw freely from the employment relationship by giving
his/her resignation during the trial period, even though he/she has received
available compensation during the waiting period before assignment.

The application of a cause for legitimate cancellation of a contract for the
supply of temporary work will obviously also have an effect on the temporary
work contract. The failure of the broader connection, upon which temporary
agency labour is based, will directly imply the cancellation of the fixed-term
temporary work contract, which is used specifically on the basis of beneficial
length of labour period. There will, however, exist greater problems with
determining the future of an open-ended temporary work contract — and,
unfortunately, in this case complex logical and systematic confusion exist
concerning the possible application of the general legislation of Act No.
604/1966 and its pursuant changes and riders to the temporary work contract.
This issue undoubtedly deserves an attentive analysis (with reference also to
the problems connected with the exertion of disciplinary power). Although




such an analysis cannot be carried out within these preliminary reflections on
Article 1-11 of Art No. 196/1997, it could be supposed, from now on wards,
that the general legislation concerning dismissal is also structurally unrelated
to the open-ended temporary work contract. Firstly, because it deals with a
form of negotiation not pertaining to Article 2094 of the Civil Code and,
secondly, because the withdrawal preceded by a warning seems hardly
compatible with the assignment period of the worker.

The question deserves, as we have already said, more attentive consideration
also because the position, mentioned above in purely problematic terms, seems
at the moment to be a minority opinion. However, with respect to the open-
ended temporary work contract, only two cases for cancellation seem
plausible, both referring to a just cause for withdrawal from the employment
contract: on the one hand, the interruption of the assignment with the user
company on account of a just withdrawal from the supply contract that also
affects (although not automatically, as in the fixed-term employment contract)
the temporary contract, and the groundless refusal of the worker to accept the
execution of an assignment, on the other hand. If these considerations are
indeed well founded, one could consequently conclude that there exists no
other possibility, aside from dismissal or resignation for a just cause, for the
just withdrawal from the temporary work contract. However, it is not clear
what legal interests a temporary agency would have in paying a fixed-term
worker availability compensation should be the latter, having accepted an
assignment, then be free to determine, through giving simple notice, the
cessation of the obligation.

From this point of view, particular importance will be attached to the
collective agreement for employees of the temporary agency (cfr. Art.
paragraph 5). This agreement will regulate the procedure of withdrawal with
notice (during periods before assignment) for the worker hired under an open-
ended contract and outline the just reasons, regardless of the type of contract,
for withdrawal during the temporary worker’s periods of assignments. In fact,
this seems to be the only possible way — at least if we are concerned with not
excluding completely the temporary agencies’ interests (already reasonably
limited) — to draw up open-ended temporary work employment contract.
Thinking differently, the exclusion of the general legislation on dismissals will
flow de facto from the economic choices made by the supplier enterprises; that
is they will most likely limit themselves to fixed-term contracts with
temporary workers, thus excluding the possibility that these workers can
benefit from a minimum income between assignments. (This is now the case
in Germany, where — in the absence of the obligation to hire temporary



workers with an open-ended contract — current practice shows a net
predominance of unstable and temporary contractual relations.)

Article 5 of Act No. 196/199, on the professional training of temporary
workers, is aimed at weakening, if not entirely excluding, the undeniable risks
involved in the ‘precariousness’ inherent in temporary work. This article
should be put alongside both the 1996 labour Agreement and the general
perspective on the reorganisation of professional training outlined in Article
17 of Act No. 196/1997. Article 5 sets up a fund aimed at financing temporary
worker’s professional training and supported by the supplier enterprises with
contributions equal to 5% of the remuneration paid to these workers. This fund
will, moreover, have the option to assign resources — should they be stipulated
in collective agreements applying to the supplier enterprises — to support
workers’ income ‘during periods of works shortage’ (Article 5, paragraph 4).
The activation of this provision is dependent upon the issuing of a decree
promulgation within sixty days of the date on which the law will come into
force. At the present time, it can only be assumed that training will take place
during the periods between assignments (see Vittore, Landi, 1997).

With specific regard to professional training as an ‘antidote’ to precariousness
in employment relationships, one must straight away reaffirm the presence of
the confusions, mentioned above, relating to the exclusion from the purview of
the act in question those skills of low professional content. It is surely
paradoxical that those workers with high professional skills — already excluded
from the ordinary labour market and therefore relegated to the hidden one —
will not be able to benefit from the professional training initiatives that can
supposedly contribute to an elevation out of their precarious state (VVeneziani,
1993, Treu, 1995).

Furthermore, the training provision also raises uncertainties from the point of
view of the user enterprise, since put in the general context of Article 1-11 of
Act No. 196/1997; it does not seem to provide any guarantee of competitive
advantage based on the ‘quality’ of human resources. In fact, temporary
worker training, as it is presently organized, presents itself as a purely coercive
measure that does not nourish a corresponding interest of the temporary
agency for the professional elevation and specialization of its own employees.
Also, we should not forget all those clauses intended to limit the ability of the
user enterprise to hire the worker at the end of the contracts for the supply of
temporary labour (Act. 1, paragraph 6 and Art. 3, paragraph 6). Even if this
provision is justified with respect to temporary work employment contracts of
limited duration, it seems unreasonable if applied to temporary work
employment contracts for an indeterminate time. Paradoxically, a provision




supposedly in favour of temporary workers ends up working against them,
since it discourages the constitution of stable relations between user company
and workers.

Comparative examples are highly instructive in this case. The legislation of
both the Spanish and the Japanese is indifferent toward whether supplier
enterprises enter into fixed-term or open-ended employment relationships with
their own temporary workers. In practice, while the Spanish temporary
agencies immediately moved towards fixed-term contracts, Japanese agencies,
because they place more stress on training and investment in human resources,
do not hesitate to hire the large majority of temporary workers for an
indeterminate time (more than 80%) (cfr. Tiraboschi, 1995). It is easy to
foresee that, since provisions to sustain employment for an indeterminate time
are missing, Italian agencies will orient themselves, as the Spanish, towards
the fixed-term contracts.

Should this prove to be the case, it will then be particularly difficult to assign
the role of a link between assignments to the temporary worker’s professional
training and the lack of judicial stability in the labour relationship with the
temporary agency will probably make the process of training a workforce
causal and irregular by nature, both complex and fragmentary.

Lastly, we see that an analysis of the temporary workers’ union rights reveals
a notable distinction between the relationship of the worker with temporary
agency and that with user enterprise.

With reference to the forms of representation of temporary workers with in the
temporary agency, there are few regulations which define an ad hoc rule or
provide for an adaptation of the general rules with respect to the relevant
peculiarities of this case. This has the result — largely taken for granted — of
making the temporary worker’s primary channel of representation completely
abstract and secondary. The wording adopted by the Italian legislature
concerning this point is quite reductive: ‘... union rights shall be applied to the
user enterprises’ employees as stated in Act No. 300, 20 May 1970 and the
modifications pursuant thereon’ (Art. 7 paragraph 1). Not only is there no co-
ordination between the forms of representation of the temporary agency’s
permanent workers and the temporary workers (for example, the use of a
mechanism of polls division with respect to the creation of an RSA) and,
within this last category, between workers hired with a fixed-term contact and
workers hired with an open-ended contact. There are, in addition, not even
minimal directives on the manner in which a workforce that is, by definition,
temporary and fluctuating should be calculated. The fact is that in the Italian
regulations there exists no consideration of the way to bring about a concrete



enjoyment union rights (both active and passive) within the different forms of
labour and the phenomenon, typical of manpower supply, of the fragmentation
and dispersal of the enterprise collective. The risk is that the important
principle affirmed in Article 7, paragraph 1 will remain a dead letter.

Of course, the problem of counting the temporary agency’s employees
emerges in reference to the field of enforcement of the Workers’ Statute.
Taking into consideration the formulation of Act No. 196/1997, it seems
beyond dispute that the requisites of Article 35 of the Statute can be applied to
the temporary agency’s employees as well.

Regarding the union rights of temporary workers assigned to a user enterprise,
Article 7, paragraph 3 of Act No. 196/1997 does not hesitate to affirm that ‘the
temporary worker, for the entire length of his/her contract, has the right from
the user enterprise to exercise the rights to freedom and to union activity, and
even to participate in the assemblies of the user enterprises’ employees’. If,
however, one attempts a co-ordination of the formal provision of the act within
a union practices, it becomes apparent that in this case as well as the
acknowledgment of some of the rights of the temporary worker runs the risk of
being merely theoretical.

In attempting a solution to this problem we can take our bearings from a
comparative evaluation of the general provisions concerning temporary
workers’ rights included in the national multi-industry Agreement of 20
December 1993 — an agreement concerning the creation of unitary union
structures- from which it is possible to infer that only rarely does a temporary
worker satisfy the requirements necessary to remain in the enterprise. With
particular reference to the delicate theme of the right to stand as a candidate,
we find that the industry-level collective bargaining taking place after the
Agreement, even though the exact formulation sometimes differ, has
effectuated the provisions of the latter. In C.c. No. 1, in fact, the eligibility of
workers with a fixed-term contract, or rather of those with a non-open-ended
contract, is provided for and, therefore, also that of temporary worker, at least
theoretically. But this is dependent on the condition that the worker’s contract
is, on the date of the elections, still valid for a period not less than six months.
The right to stand as candidate is therefore not applicable to those workers
hired with a contract of less than six months. In addition, there is no provision
made for the disparity between the temporary nature and the uncertainty of the
labour relationship and the three-year office of the RSU member. Thus, at the
end of the non-open-ended contract, the mandate expires automatically.
However, even if one were to assert that these rules are not applicable by
analogy to the temporary labour force, it is at any rate that Italian union




procedures have shown complete indifference towards the mechanisms of
representation of the labour force present inside a company on a merely
temporary basis (cfr. Tiraboschi M., 1996). It is thus apparent that that these
restrictions will lead to the exclusion for the temporary worker of both the
right to vote and the right to stand as a candidate, on the presupposition that
he/she has no real contractual ties with the user enterprise.

And yet, despite some obvious difficulties, it does not seem that the status of a
temporary worker is radically incompatible with the right to vote. On a
systematic level, it must at least be recognized that the temporary worker has
the right to participate in the elections of the representative for worker safety,
according to Article 18 of Legislative Decree No. 626/1994, which states that
‘the representative for safety is elected directly by the workers and chosen
from among them’.

However, it must be emphasized that union rights, according to Article 7 of
Act No. 196/1997, seem to take on a significant degree of efficacy only when
referred to the collective interests of the stable labour force of the use of
enterprise. In fact, Article 7, paragraph 4 instructs the user enterprise to
communicate, before the initiation of the supply contract, to the unitary union
structure, or to plant-level union structure (and, in the absence of such, to the
territorial trade association connected to the most representative national
confederation) the numbers of and reasons for resource to temporary workers
and continue to provide this information, along with a description of the
contacts and workers involved.

As we have already seen at a previous session (Tiraboschi M., 1996), in order
to resolve the delicate problems of the representation of the collective interests
of the temporary workforce, notwithstanding that this leads to tension and
antagonism with the steady one, it is no longer possible to set aside this
problem of ‘participation’. In fact, in the face of the ‘evolution that (...) the
labour factor is undergoing, on the level of contents and the way of execution
(and also of the same contractual typologies that can be used)’, one cannot but
agree with one who presses for a corresponding process of change and
adaptation within union activity, in the exercising of its protective function for
workers’ interests (...) and the opening towards participation models’ (on this
points see Carabelli, 1996). With this reference to temporary labour through an
agency, the search for adequate channels of communication between the
individual and the collective level cannot be limited to traditional outlines of
the exercise of union rights or workers access to the functions of
representation inside the company. We must go far beyond in our search for



and experimentation with new forms of representation consonant with
emergence of these, so to speak, ‘disorganised’ interests.

5. Conclusions

Undoubtedly, the technique adopted by Act No. 196/1997 for the regulation of
temporary agency labour represents a substantial starting point for more
complete reform in Italian labour law and good start toward providing clear
regulation on atypical work in general.

Given the specific legal and cultural context of Italy, a simple deregulation is
not feasible. On the contrary, it seems necessary to experiment with, as we
have said, doses of ‘regulated flexibility’, contributing to the creation of a
climate favouring additional employment and the recovery of the broad areas
of black work. The government is indeed committed, as has been formally
affirmed in the agreements with the social parties, to loosening some of Italian
labour law’s real rigidities, but without destructing the market of steady and
full-time labour. Within this broad context, characterized by particular bonds
of economic and social compatibility, the inevitable problem of the
redefinition of the boundaries between independent and dependent work
cannot be simplistically — and unrealistically — approached through an
intervention directed towards burdening penalising atypical work, co-
ordinated activities and the new forms of work organization. A legislative
intervention in the form of the codification of a new bargaining scheme (co-
ordinated work) does not promise to be helpful either. The market requires
flexibility, simple rules, and certainty of the law: a new definition introducing
a contractual terbium genus could only decrease the litigation, uncertainties of
description and the escape into the black economy.

More convincing and realistic is the idea of a Statute of the new forms of
employment that would approach in a pragmatic manner the problem of the
new forms of employment more from the side of protection (and of their re-
modulation as regards all employment relationships), than from that of formal
definitions and concepts. The idea that should be developed implies the
abandonment of the never-ending attempt to define and classify a contractual
reality that changes rapidly and constantly and in its place, the creation of an
essential (and appropriately limited) core of imperative rules and principles —
mainly those referred to in the Constitution common to all bargaining
relationships concerning labour.




In brief, the Statute should operate on two separate levels constructed to
support each other. On one side we could conceive of a voluntary mean,
stimulating certification in the administrative setting, of the legal qualification
assigned by the parties to a specific labour relationship. On the other hand, in
order to render such a mean effective, it will be necessary to move towards the
removal of some of the causes that combine to add to the litigation concerning
employment relationships and raise levels of physiological flight into the black
and the atypical labour markets. (Of course, a very different thing is the
pathological flight, which, in addition to eroding labour guarantees, is also an
element of distortion in the arena of competition and must be done away with.)
This could be accomplished by outlining a new way of reducing the
differences between independent and dependent employment relationships. In
this perspective, a Statute on the forms of employment could make it possible
to modulate and heighten (by type) the protections germane to every kind of
agreement, setting up a concentric pattern of categories along a continuum of
modalities in the execution of labour, moving from the minimum and
imperative protections enforceable in all employment relationships, to the
grantees belonging only to dependent work (protection against dismissal).

The issue of employment relationship certification, as an answer to the excess
of court cases on the subject of contract classification, will not necessary mean
a marked increase in conflicts, on the condition, obviously, that the bargaining
programme agreed upon ex ante by the parties is kept during the term of
adjustment. In order to foster the process of certification, it would be also
useful to distinguish between an area of an absolutely binding nature or public
order (in other words, an area related to the worker’s fundamental rights),
which would not be at the parties disposal (under penalty of relationship
reclassification in judicial session) and an area of relative changeability,
negotiated by the collective partners during collective bargaining and/or by the
individual partners as the employment relationship is established. In this last
case, however, this could take place only in front of the administrative body
qualified for such certification (wages above the minimum sufficiency
threshold, management of career paths, length of notice, relationship stability,
and allowance in case of relationship suspension, working times, etc.).
Undoubtedly more critical is the element concerning the remodulation of
protection, on which not only can adequate political and social consent hardly
be realized, but, surprisingly, concerning which taboos and ideological
disagreements re-emerge. Nevertheless, it is clear that the regulation of
atypical work requires the revision (at least in part) of the traditional
dependent work protections as well, and we must also proceed toward a



corresponding normative realignment of social security benefit, which will
entail the outlining of a core of social security common to all independent and
dependent workers. This would in turn entail provisions for basic social-
insurance tax revenue for all employment relationships, contributing toward
making the problem of the qualification of the various types of social security
less drastic. The mere regulation of atypical work without a corresponding
redefinition of the dependent work statute is, as a matter of fact, incapable of
anything but a contribution to making labour management rules more
burdensome and presumably stimulating further flight into the hidden
economy or even an increase in labour outsourcing and enterprise reallocation.
It is clear that a serious reform bill cannot avoid this issue. In light of a
normative and social framework that already provides for ample forms of
evasion of the employment stability rule, it is quite frankly puzzling to witness
the rigidly ideological requirements trumpeted by some political and trade
union groups concerning the question of dismissals. In addition to the black
and grey labour markets, there is nobody who can deny that nowadays
entrance into the dependent labour market, take place, for the most part,
through the legitimate expedients of forms temporary work, fictitious training
contracts (apprenticeship, work-training contract) and independent and co-
ordinated work contracts. Regarding all of these, the rules concerning
dismissals are not enforced. Why should we accept this hypocrisy, unless it is
to handle with kid gloves the politically charged issue of firings, instead of
working seriously towards a real solution aimed at the effective reinitiating of
the open-ended labour contracts and youth employment? What we are lacking
here is certainly no ideas: except for the prohibition against discriminatory
dismissals (e.g., for illness or maternity), the enforcement of the narrow
limitations on individual discharges could be jettisoned (without impairing the
protections of an adult labour force firmly inserted in a business context) for
the following: a) those working their first job ( and under 32 years of age) with
an open-ended dependent employment contract; b) for all new hires, during
their first two years of work, in the provinces in which the average yearly rate
of unemployment for the year before hiring, according to the enlarge ISTAT
definition, is at least 3% lower than the national average; c) for those workers
who have seniority of less than two years with the same employer.

We repeat again that the deficit is not in good idea, but in the ability (the
courage?) to abandon old schemes hardened paradigms that no longer
correspond to the reality on which we would like to improve (on this point see
Blanpain, 1998).
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Deregulation and Labour Law in Italy”

Deregulation and labour law: an historic-conceptual frame of reference

The subject of this national report is the analysis of the connection between
deregulation and labour law. The main objective is not simply to describe the
more recent evolution in Italian employment law and the most relevant factors
driving the change in progress, but to look at the effects that these
modifications have on capitalistic production and, in particular, their shape in
juridical terms. Through the evaluation of emerging tendencies and reforms
that have recently characterized Italian labour law — moving towards a
progressive deregulation of employment relations — | will try to answer
questions that, today more than ever, are central to our field. The questions
challenge, if not the theoretical bases, at least the necessity of many rules that
constitute the normative body of labour law. The questions are direct but at the
same time complicated and radical: what is the future and the role of labour
law in the 21st century? Do we need a new concept of labour law? To answer
these questions from a perspective that allows a comparison between different
legal systems, we need to clarify what we mean exactly by ‘deregulation’ and
‘labour law’, in such a way as to avoid answers that are ideological and pre-
determined.

It is necessary to point out, first of all, that the term ‘deregulation’ can be
translated with different words in Italian which then correspond to different
legal concepts. Some lItalian scholars, for example, use the expression
‘delegification’ to refer to the inversion of the trend that has brought about a

“ The present contribution was previously published in R. Blanpain (ed.), Deregulation and
Labour Law. In search of a labour concept for the 21st century, Bullettin of Comparative
Labour Relations, Kluwer Law International, 2000, 69-96.



wide ‘juridification’ of employment relations through coercive and mandatory
rules to protect subordinate work (see Ferraro, 1990, 149). Used in this sense
the term ‘delegification’ is not a correct translation of the word deregulation. It
is true that from a technical and formal point of view the term delegification is
part of the most comprehensive concept of deregulation. but a part cannot
express the whole. In fact, the term delegitication simply indicates the
relationship between legal sources at different levels, and more precisely, the
process of devolution of regulations of specific subjects or institutions from a
legislative source to a lower source (i.e. regulations or collective agreement).
By translating the term deregulation with the word delegification we actually
indicate a juridical operation of a rather limited range, thereby sacrificing and
losing the complex meaning of the term.

Equally limited is the doctrinal trend which suggests translating the term
deregulation to indicate a broad but generic philosophical concept which
supports a reduction of the area covered by state regulation, i.e. the area in
which all forms of behaviour are regulated in order to satisfy public interest
(for this perspective see Tremonti, 1985, 107). Again the translation of the
term deregulation risks being partial and misleading even if it well represents
the ideological and cultural meaning behind the word. Defined in these terms,
the analysis of the connection between deregulation and labour law allows
only for a superficial interpretation of the changes that have recently affected
Italian labour law It is, in fact, a perspective of research that focuses attention
only on the flexibilisation of employment relations, but does not contribute to
a consideration of the real causes that have affected the evolution of Italian
labour law. The fact that human behaviour is not subject to state regulation
does not mean that such behaviour ceases to be relevant from a juridical point
of view. Simply, these acts or facts have their source of regulation in private
(individual or collective) autonomy. It should be noted that deregulation does
not involve fewer juridical rules, but rather more correctly, fewer State rules to
the advantage of a wider normative authority of private (individual or
collective) autonomy. It has been rightly pointed out in this regard that when
private rule, more or less broadly, substitutes the public one, the number of
necessary negotiations increases because each case requires adjudication
instead of being able to refer to a single rule fixed for every case by a public
source.

It is surely more useful to use the term deregulation in the broad and
undetermined sense, subject to precision during analysis. From this point of
view the concept of deregulation must be compared with a concept of
juridification. To reflect on the reasons that have brought about the



juridification of employment relations actually means questioning the reasons
that have brought about the construction of the rules set up which constitute
labour law. This analysis could then lead us to understand, with a better
critical knowledge, die present trend widespread in all systems towards the
deregulation of employment relations.

In this connection, it is useful to question and resolutely reject the validity of
an interpretation that, very simplistically, identifies labour law as an
instrument of protection of the Weaker party (the worker) as compared with
the great contractual power of the employer, an interpretation that then leads to
individualising, in the present process of deregulation of employment
relations, the effort to loosen some of the stiffness and constraints on the
competitiveness of enterprises in the international scene and/or contribute to
the creation of new employment opportunities at a time when there are
alarming rates of unemployment. The historic perspective reveals a profile
often neglected by labour law doctrine, and that still points to labour law as a
means of weaker party protection. As a reaction to a new organisation of
production methods and circulation of wealth, the employment relations
regulation was not, in fact, able simply to turn into a unilateral means of
protection and emancipation of a party characterised by social under-
protection and economic dependence. Although not always supported by
values and/or homogenous political, economic and social objectives, right
from the beginning the State’s regulatory intervention in the process of
industrialisation never assumed any unidirectional aspect.

Beyond the contingent motivation (declared or real) of each single given
norm, the discipline of employment, as a matter of fact, assumes importance
right from the start, not only under the traditional framework of worker
protection, but also under the concurrent and certainly no less important
context of the conservation of social peace and existing order, of the health of
the young and of the integrity of descent, of the rationalisation of the
production system, of the regulation of the forms of competition among
entrepreneurs, etc. The product of the juridification of employment relations is
therefore, undoubtedly, a distributive right of protection and resources, but
also, at the same time. a right of production i.e. a discipline of roles and of the
means of production in an industrial society.

Of particular note, from this point of view, is the historic evolution of the
discipline of employment placement and the progressive suppression of
private intermediary and speculative centres of employment. In an
employment market profoundly modified, marked by chronic imbalances
between demand and request of employment and destined to be regulated




exclusively by the blind game of contrary forces, it was, in fact, inevitable that
the control of hiring and occupation flows in general ended up representing a
formidable instrument of power capable of influencing not only the results of
the process of capitalistic production, but even earlier, influencing the same
political-institutional balances of different national systems.

Chiefly in those countries in which the industrialisation process delayed
development, and conversely, where the tone of the union debates tended to
undermine the very foundation of the emerging capitalistic society, the
question of state control of placement became a true and proper ‘question of
sovereignty’ to the point of legitimising the State’s direct intervention in the
economy, in contradiction to, only apparently, the free-trade principles then
dominant. The growing power of the working coalitions on an issue so
strategic to the ‘wealth of a nation’ — to use Adam Smith’s expression 7 like
that of control (monopolistic) of one of the factors of production could not do
other than represent a head-on challenge of the sovereignty of the emerging
national State, laboriously still trying to free itself from the pre-capitalistic
super-structure and from the encrustation of the ancien regime. The union’s
capacity, real or only potential, to influence the process of creation and
distribution of wealth and to affect the political-institutional balances of the
State, either by control of the employment market or through reformist and
revolutionary stimulus, put the question of ‘economic sovereignty’ as a
necessary and unfailing complement of the political and territorial sovereignty.
It is precisely with reference to the question of control of the employment
market- referred to by employers as an instrument for establishing economic
power and the acquisition of labourers, and referred to by unions as a
privileged channel of establishing an opposing union power — that determines
the deep fracture between Continental European countries and Anglo Saxon
countries. While the former — chiefly Italy — represent a tradition more or less
markedly étatiste’ that in the name of the supremacy of the State has led to a
progressive and massive juridification of employment relations through the
intervention of the unbreakable rules of law and the State’s monopoly of the
juridical production. The latter, proving themselves, even with specific
differences, to be ‘stateless societies’, limit public intervention in the
employment market to those few essential rules in order to ensure the ideal
development of the capitalistic system of production, assuming a position of
neutrality as regards the free flow of economic factors and of conflicts of
interest that pass through the social body.

In the evaluation of the reasons for this deep fracture, it is impossible to
indicate with any degree of precision the role assumed by the ideologies and



by the ideals of justice and solidarity as regards the weight of the economic
and social conditioning that have accompanied, in the diverse systems, the
emerging process of industrialisation. Of particular concern is the risk of
evaluating past events and institutions by applying paradigms and classic
models of the present to the point of misinterpreting the events and the
defining processes intrinsically connected to them.

Nevertheless, in our opinion, without wanting to propose a purely
deterministic view of history and of the movements of ideas,* two factors in
particular can explain more than others why in Anglo Saxon countries
‘economic sovereignty’ is not considered a fundamental element for the full
affirmation of political and territorial sovereignty with an affect on juridical
rules of relations between capital and employment in general and on the
process of casting of intermittent work through agencies in particular. In the
first place, as has rightly been pointed out,? the true peculiarity of the Anglo-
American experience is having exorcised the revolutionary violence of the
union movement right from its beginnings. Whereas in other countries it has
lived for a long time with the institutional practices of the unions and of the
workers movement, only to fizzle out much later and not without first giving
rise to deep fractures and lacerations in the social body over the processes of
legitimisation of the forms of production of Wealth and of appropriation of the
‘result’ of the work of others. The union movements in Britain and even more
so in the USA were in effect well free of the destructive practices of Luddism,
from the political suggestion of Cartism and from the utopia of revolutionary
socialism, thus orientating themselves towards a new unionist creed that with
self-help participated in the optimism of the Victorian society. In this
particular cultural context, union control of the employment market was seen
not as a destructive force against the political-institutional order of the modern
State, but rather, together With strikes and collective agreements, as a
spontaneous industrial demonstration and, at the same time, a factor of
regulation of the competition and rationalisation of the capitalistic system of
production ‘upon which (...) the maximum productivity of the community as a

L still valid, in this regard, is the teaching of Max Weber (see Economia e societa, Ed.
Comunita, Milano), that shows well that a unidirectional relation of cause and effect does not
exist between the juridical system and economic system, but rather complex interrelations that
do not allow identification of necessary laws and deterministic models of development of each
system.

% See P. Craveri (1990), voce Sindacato (storia), in Enc. Dir., vol. XLXX, Giuffré, Milano,
661.




whole depends’.® But even more decisive in this regard, because it also
explains the peculiar behaviour of Anglo-American unionism, is the
circumstance that both in Great Britain and in the USA the process of
industrialisation happened spontaneously and was, right from its conception,
firmly in the hands of a bourgeoisie that, on the one hand, forcefully reclaimed
full freedom of action and autonomy from the State and that, on the other
hand, rapidly abandoned the establishment of the ancien régime in the centre
of political and economic power. In these countries the control of production
and of the appropriation of the value-added created by the work of others is
achieved independently of the State and entirely entrusted, even when passing
via the laissez-faire individual to the collectivity, to the self-regulating
capacity of the market. In Continental European countries industrialisation
occurs under the intervention of the State and through public control of
economic and social factors, often overwhelming, as in the case of Italy, and
not without profound tensions and social conflicts that upset the fragile
politico-institutional balance of the emerging capitalistic society, Apart from
rare cases, these countries respond with a notable delay to the demands of
industrialisation and try, nevertheless, to bridge the gap with Great Britain and
the USA, progressively increasing the intensity and the role of the State’s
intervention in the economic and social sphere. For these countries it was
obligatory that the ‘economic sovereignty’ and, consequently, the control of
the employment market and of the production and distribution mechanisms of
wealth, became instruments for the complete affirmation of political and
territorial sovereignty both internally (as opposed to a wide process of private
normative protection) and externally (in comparison and competition with
other nations).

It is precisely these justifications for the juridical approach to employment
relations that now explain the tendency toward deregulation. The recent and
numerous changes in the mechanisms of production and circulation of Wealth
that have established the definitive separation between the limits of the State
and those of the market,® now render impractical any project of law meant to
combine political-territorial sovereignty and economic sovereignty. In

¥ S. Webb, B. Webb (1926 ma 1897), Industrial Democracy, Longmans, Green and Co. Ltd.,
London.

* Well shown by G. Baglioni (1974), L’ideologia della borghesia industriale nell’Italia
liberale, Einaudi, Torino, 40-48.

® The point is well shown, among others, by S. Cassese (1993), Oltre lo Stato: i limiti dei
governi nazionali nel controllo dell’economia, in F. Galgano, S. Cassese, G. Tremonti, T.
Treu, Nazioni senza ricchezza. Ricchezza senza nazione, il Mulino, Bologna, 35.



countries with an ‘étatiste’ tradition, the internationalisation of the economy
and the globalisation of the market greatly accentuate the incapacity of the
local and national protagonists to control this socio-economic phenomenon
and with it, the crisis of the State-Nation. The greater ease with which the
‘stateless societies’ have adapted themselves to the changes of the economic
market testifies to the present ineptitude of the imperative rule of law in the
form of juridical innovations and highlights at the same time the greater
flexibility of jurisdictional controls and/or of the market in adapting the right
solutions to the recent changes in economic-productive structures. It is
certainly not the case that now, faced with the internationalisation of the
economic markets, the competition between different national labour laws has
progressively led to, in various countries and juridical systems, the takeover of
the public monopoly on placement, and contextually, to the removal of the
principle constraints that prevented the legalisation of the administration of
labour. The rules of competition based by now on a supra-national scale have,
in fact, brought about a progressive loosening — or, in any case, a
‘circumvention’ — of all those displays of the State’s sovereignty that, in one
way or another, represented an obstacle to the production and circulation of
Wealth, proposing again in new terms the old problem of legitimisation of the
forms of acquisition of the value added by the labour of others, a problem that
seemed definitively resolved with the creation of the normative model of the
subordinate employment contract for an indefinite period. Even when it does
not translate into an escape into the ‘submerged’ and informal economy, the
alteration of the traditional forms of acquisition and use of the work force is,
by now, a constant of the modern processes of production of wealth. Very
indicative in this respect is the gradual ‘legitimization of negotiation
formalities originally undervalued to the extent of even being considered
illegitimate’,® such as the ever more marked trend to adopt ‘formulas and
institutions belonging to commercial law’.” If the social parties and national
governments do not seem presently capable of controlling the economic-
productive structure and, at the most, limit themselves to look for ‘palliatives
to resist change and contain the effects to the social level’,® the same supra-
national protagonists are still far from identifying efficient instruments of

® G. Ferraro (1998), Dal lavoro subordinato al lavoro autonomo, relazione AIDLASS su
Impresa e nuovi modi di organizzare il lavoro.

"'s. Simitis (1997), Il diritto del lavoro ha ancora un futuro?, in Giornale Dir. Lav. Rel. Ind.,
609.

8 R. Blanpain (1998), /I diritto del lavoro nel XXI secolo: I’era dei lavoratori dal ‘portafoglio’
creativo, in Dir. Rel. Ind., n. 3, 333.




regulation of the market and the economy and, in most cases, are limited to
merely taking note of the changes in progress.

Not even in largely homogenous areas like the European Community, is there
any movement towards the elaboration of a regulative outline of the alternative
juridical models of the subordinate employment contract for an indefinite
period. The efforts of the European Union in this field have not, in fact, gone
further than a Directive on the protection of the health and safety of temporary
workers® and the weak and fruitless proposals of the Directive on the subject
of temporary work as regards the elimination of distortions in competition and
risks of social dumping resulting from the different social costs connected to
the different national regulations of the forms of temporary work. In
comparison to these tenuous attempts at discipline of a contractual scheme
alternative to those of an undefined and stable period that testify unequivocally
to the persistent weakness of the European process of social integration, it has
been the Court of Justice that has assumed a role of substitution, supplying a
significant contribution towards the modernisation and harmonisation of the
national employment markets. As shown by the events surrounding the
invalidation of the Italian public monopoly of employment placement in light
of the Community anti-monopoly norm,** the Court of Justice has contributed
to an increased use of market criteria in a subject area — that of regulation of
employment relations — traditionally void of such logic. In fact, though
changes have occurred in the economic-productive structure, there is still
today strong national resistance on the regulative level that, in line with the
original constitutive character of the discipline of employment relations and of
the criteria for the legitimisation of the acquisition of the value added through
the work of others, operates to keep the subject of labour within the
competence reserved to the State legislator.'?

Nevertheless, in the global market ‘keeping the national protective rules
stationary

without controlling the rules of running such a market means risking self-
destruction: that is to say it can render invalid the competitiveness of the

° Directive n. 91/383/CEE.

19 See, among others, Jeffery M., The Commission Proposals on ‘Atypical Work’: Back to the
Drawing-Board ... Again, in Industrial Law Journal,1995, 296.

' See Court of Justice, causa C-55/96, Job Centre.

12 See Treu T. (1997), Politiche del lavoro e strumenti di promozione dell’occupazione: il caso
italiano in una prospettiva europea, in M. Biagi (a cura di), Mercati e rapporti di lavoro.
Commentario alla legge 24 giugno 1997 n. 196, Giuffre, Milano, 3 e ss. (now in Scritti in
onore di Giuseppe Federico Mancini, Giuffre, Milano, vol. I, 597 e ss.).



economic system and cause the progressive impoverishment of entire national
collectives’.™

The uncertain results of the transition process from an economy regulated by
national protagonists to a system of production and circulation of wealth
governed by supra-national regulation contributes to nurturing the emergence
of informal practices and sui generis of using the labour of others, so much so
that a thin correlation is made between the globalisation of economies and the
progressive ‘informalisation of employment relations’. The convergence in the
practice of the use of labour, according to some authors,** leading to the
loosening of dependent work protection in response to market pressures
appears therefore to be more the fruit of competition between different
national labour laws than the result of a conscious process of harmonisation
guided by supra-national protagonists and finalised to conciliate
competitiveness with social justice.’> The better the resistance to favour the
evolution of economic-productive relations, the more risk there is of
destructuring employment relations.

The above should help understand that the regulation of employment relations
is not responding exclusively to a ratio of pure protection of the weaker party
as a result of the disorder and failures of the free market in the process of
industrialisation. Presented in terms of facing off the advantages of the free
market and the constraints of law, the issue of the deregulation of employment
relations is not only badly posed and misleading but also historically incorrect.
Firstly, because the *advantages’ of the free market versus the effect of public
intervention are not at all clear. No particular proof exists showing that the
deregulation of employment relations can, per se, bring about a reduction in
unemployment or an increase in competitiveness in enterprises; on the
contrary, it seems well illustrated that an excessive precariousness in
employment relations, besides destroying stable work posts, ends up in the
long run proving itself to be counter-productive for the entire production
system, leaving the enterprises Without a qualified and reliable work-force.
From this perspective of more importance are the structural policies of
employment; industrial, financial and public spending management policies;

3 See Treu T. (1994), L internazionalizzazione dei mercati: problemi di diritto del lavoro e
metodo comparato, in Studi in onore di R. Sacco, Giuffré, Milano, vol. I, 1117 e ss.

¥ Mitchell D.J.B. (1999), E in atto un processo di convergenza?, General Report on Forum 5
of the Bologna Meeting of the IIRA, September 1998, in Dir. Rel. Ind., 1999/1.

1> This was the subject of the 11th International Congress of 1IRA, Bologna 22-26 September
1998.

16 See: Simitis S. (1997), Il diritto del lavoro ha ancora un futuro?, op. cit., where he speaks
about a process of déconstruction du droit du travail.




the rules that discipline international commerce or the access to the system of
credit and to the capital market or, the local policies of support of the
productive and social tissue, well represented in our country by the experience
of the ‘territorial pacts’ and by ‘area contracts’.

In Italy the deregulation of employment relations has not been guided by the
legislator but accomplished in an underground way, thereby showing the
uselessness of the imperative rule of law to govern. This explains the elevated
levels of illegal Work and the conspicuous move away from dependent work
towards self-employment and irregular forms of work. Faced with the complex
transformation of the economic, political and social reality of our country, the
question, cyclically posed, is no longer whether or not the juridical-
institutional balances and the normative order of Italian labour law have, by
now, reached the fatal level of safety or saturation beyond which it is no
longer possible to proceed.’” Unless one is prepared to admit — or concede, at
least temporarily — a progressive reversal of the levels of dependent work
protection, the real problem would appear to be another, i.e. how to establish a
limit, and especially, through which instruments the State (legislator,
magistrate, public administration) can today push on towards the rightful and
irreversible recovery of underground and atypical work, so as to then avoid
running the risk of breaking the fragile balances upon which we base the entire
socio-economic, and thus contributing to further marginalising large strata of
the productive forces of the country. The answer to this question is certainly
not an easy one and is, to the contrary, made particularly complex by the
relentless rules of competition at, by this stage, the supra-national scale, that
gradually render ever more ‘eccentric’ the role of the State, given the decisive
and tumultuous process of internationalisation of the economy, of the
transformation of the productive process and of the distribution of the wealth.
The crisis of legality that increasingly characterises the modem social State
cannot, in fact, be explained merely on the basis of a diffused and vague wish
to get away from the laws of the State considered ‘inauspicious. confusing and
invasive’.

More pervasive than the of rejection of the progressive penetration of the State
apparatus into civil society is the ineffectiveness of ‘State sovereignty over the
rules that govern the mechanisms of production and the transfer of wealth (to
affect) indirectly but in a decisive way the discipline of work’.*®

It is the question that posed by Giugni G. (1982), I diritto del lavoro negli anni ‘80, in
Giornale Dir. Lav. Rel. Ind., 375, as regard the ‘labor law of the crisis’ of the eighties.

18 See Treu T. (1994), L internazionalizzazione dei mercati: problemi di diritto del lavoro e
metodo comparato, cit., 1122.



There is truth in the theory formulated at the beginning of the century by Jean
Cruet, according to whom ‘the law does not dominate society but if anything it
expresses it’.!* This does not, however, change the fact that labour law
emerges and develops in contradiction to this assumption as a form of social
reform that as such imposes an undeniable effort — a tension — to change
society. From this point of view, the increasing social complexity and the
changes underway in the economic and productive structures cannot do other
than lead to a broadening of these same efforts of public intervention, both in
the traditional area of the distribution of wealth and in the new one of support
for employment and for the productive system.?

Consequently, the scales are weighted in favour of those who recognise that
labour law develops inside a market economy, that the law is more than
business efficiency, and therefore, assign to the process of employment
relations regulation the necessary means to adapt the imperative of efficiency
to social justice and individual freedom.**

Against this background, we will go on to develop the theses on the basis of
two concrete and complementary developments: (a) the introduction of private
mediators in the work market and the recent legalisation of temporary work
through an agency, and (b) the proposals of reform of Italian labour law in
search of new answers for the 21st century. Before developing this analysis, a
brief synthesis of the present evolution of Italian labour law follows.

Deregulation and labour law in Italy: the new legal framework

After a long period of relative stability, characterised by a progressive
expansion of the statutes governing dependent work and the consequent move

193, Cruet, Le vie du droit et I’impuissance des lois, Flammarion, Paris, 1908, 3 (as cited by A.
Supiot, Du bon usage des lois en maitiére d’emploi, cit., 336), according to whom, it would be
interesting to verify the validity of such theory over the Century, there seems to be no doubt
about his validity in the subject of labor policy: ‘en ce domaine, le constat de I’impuissance
des lois est tombé un jour de la bouche méme du Monarque: ‘Contre le chomage, on a tout
essayé ...” en vain! La cause des lors semble entendue et le consensus établi: on ne crée pas
d’emploi par décret; les lois ne pouvent rien a I’empli, qui procéde en derniére instance d’un
certain état de 1’économie. Le droit de I’emploi ne pourrait guére que mettre en oeuvre les
dures lois de I’économie, leur donner un visage humain pour en assurer mieux 1’inexorable
application’.

% Treu T. (1990), voce Diritto del lavoro, Digesto, Utet, Torino, IV ed., 1990, excerpt, 50.

1 Mengoni L., in G. Giugni, L. Mengoni, B. Veneziani, Tre commenti alla Critique du droit
du travail di Supiot, in Giornale Dir. Lav. Rel. Ind., 1995, 477.




away from the accepted legal framework of labour, Italian employment law
has recently gone through a great metamorphosis (see Biagi, 1998, Id., 1997).
Act no. 196/1997 (the so-called ‘Treu Package’) and the resulting regulations
to implement the act have extended and strengthened the range of atypical
forms of work: fixed-term contract, part-time work, temporary work through
an agency (dispatching work), apprenticeship, training contract, work
experiences, job internships (borse lavoro) and public works jobs (lavori di
pubblica utilita), Act no. 59/1997 (the so-called ‘Bassanini Law’) and the
subsequent Legislative Decree no. 469/ 1997 have thoroughly redesigned the
boundaries between the public and private areas in labour market management
and employment services, thus eliminating the rigidity and inefficiency of the
public monopoly of placement. Already well implemented or at least on the
way to being completely defined are measures to support research and
technological innovations, financing of entrepreneurial development in
depressed areas or in areas of urban decay, the reorganisation of incentives for
hiring and geographical mobility, improving infrastructures through qualified
public investment, the reorganisation of the professional training system and,
in particular, of continued training as an instrument to raise employability and
the quality of the worker pool. Ready for definitive take-off are new
instruments of huge importance for local development such as the so-called
‘area contracts’ (contratti d’area) and ‘territorial pacts’ (patti territoriali), and
only now are we beginning to appreciate the enormous impact and the future
development of a previous reform: the

so-called privatisation of public employment initiated by the Legislative
Decree no. 29/1993 and implemented through the Legislative Decree no. 369/
1997 and the Legislative Decree no. 80/1998 (on this point see, in general,
Treu, 1998), Concerning deregulation of individual labour relations, three
main points should be emphasised:

1. The growth of the independent contract, self-employment subcontracting,
insourcing and outsourcing;

2. Frequent derogation from legal norms set by protective labour legislation
through the use of collective bargaining agreements; and 3. The flexibilisation
of working-hours regulations.

With regard to the first point, the most impressive form of indirect
deregulation is the explosion in the use/abuse of contractual schemes that,
from a formal point of view, are not subordinate, but that guarantee the use of
union workers without applying labour regulations. We call this form of work
quasi-subordinate or coordinate and it represents a third category. This third
legal scheme of private autonomy can easily escape the reach of employment



law, and it is not easy for the courts to requalify this form of work as
subordinate employment. We presently have around two million workers
engaged under this contractual scheme that bypass legal and collective rules.
Other ways to contravene labour law include commercial contracts such as
fictitious trainer contracts, franchising, sub-contracting and, in general, all
kinds of out- and insourcing. This is the way to side step the rules on
dismissal.

In order to control the undermining of labour law, there are more and more
cases in which the legislation allows derogations from legal norms set by
protective labour legislation through the use of collective bargaining
agreements. This is particularly true in the use of atypical forms of contract.
From a legal point of view fixed-term contracts, temporary employment
through an agency and part-time work are still considered exceptions to the
rule of the open-ended and full-time contract.

However, collective bargaining has the power to enlarge the use of all kinds of
atypical forms of contracts and thus to get around dismissal law. In this
context, it is relevant to look at the procedure adopted to request a derogation
from legal norms set up by protective labour legislation:

(a) first of all, in addition to the original justifications established by the
legislator, the collective agreement can identify additional circumstances that
allow for an atypical contract;

(b) in doing so, the collective agreement must establish the maximum
percentage of fixed-terms contracts, temporary employment through an
agency, part-time contracts, apprenticeships and so on allowed in any
undertaking;

(c) this is only possible in the case of a collective agreement signed by a
representative trade union.

Through collective bargaining it has even been possible to introduce new legal
schemes never experimented with previously like job-sharing and labour-on-
call. Quite recently, with a simple circular, the Minister of Labour accepted
job-sharing or labour-on-call especially when they are allowed by collective
bargaining.

So, through collective bargaining it has been possible to experiment with small
doses of regulated flexibility in order to remove the principal obstacles in the
functioning of the regular work market and develop a favourable climate for
the creation of new employment.

From this perspective — creation of new employment — the debate is now
concentrated on flexibilisation and reduction of working time. Working time
regulations in Italy have been based for a long time on a 1923 royal decree




limiting working hours to 8 h per day and 48 h per week. However, further
legislation is about to be enacted to implant the EU regulations in this field, It
should be emphasised, first of all, that this legislation has never been revised
because the social partners have always preferred to regulate working time by
means of collective bargaining in order to preserve their bargaining autonomy,
Recently, Act 196/1997 introduced new rules, It fixed normal working time at
40 h a week and allowed for national collective agreements to provide for
shorter hours and for normal working time to be the average length of work
time over a period not exceeding one year, Social partners are requested by
this act to negotiate a new draft legislation aimed at transposing the provisions
of the EU directive on working time. This new legislation confirms the big
role of collective bargaining in introducing further and more convincing
regulations.

The debate on the 35-h-week has been of increasing importance recently.
Following the French model, a proposal to reduce the work week to 35 h is
presently under discussion in the Parliament. The Government is proposing a
legislative measure largely based upon contractual agreements. The most
recent proposal is to provide some forms of incentives to reduce weekly
working time and sanctions on the use of over-time. The 35h legal working
time should be enacted by the next century after a transition phase based on
experimental contractual agreements. Small firms could be excluded from the
35h regime, The aim is only to reduce working time, not to re-organise at plant
level.

These and other interventions clearly indicate that labour law, originally
intended as a unilateral method of protection established to regulate a unique
model of dependent work (i.e. the typical full-time contract for an indefinite
period), is today passed over not only by the Italian legislator and but by
business, which for a long time has experimented (sometimes on the
boundaries of legality) with new contractual schemes of organising work.
Particularly symbolic in this respect is the case of temporary work through an
agency which has for a long time been experimented with in business (see
Tiraboschi, 1994), in spite of a very rigid framework binding this form of
work until the recent legalisation through art. 1-11 of Act no. 196/1997 (see
para. I11).

The reform process does not stop here. The transition from a monolithic and
rigid labour law (il diritto del lavoro) to more comprehensive and dynamic
labour laws — now defined and declined in the plural (il diritto dei lavori) —
which take into consideration the evolving society and economy, has only just
begun. Phenomena noted and constantly quoted by sociologists and



economists — like the globalisation of markets and technological innovation,
together with the old economic diseases of growth of illegal work and the legal
strategies to escape from the rules of dependent work — now impose a new
projectile strength that allows a decisive updating of Italian employment law.
Paradoxically, the same statistical evidence about atypical and irregular work?
shows that it is not a lack of work but rather a lack of regulations and
contractual schemes able to extract the work from illegality and divide it
equally among all those involved in the labour market. In particular, the
conceptual distinction between contract of service and contract for services is
more and more inadequate in regulating the evolution of the Italian labour
market.

The jobs of the future require simple and flexible rules capable of dealing with
uncertainties during the process of qualification which is a traditional source
of contention.

A typical characteristic of the Italian labour market is that the compression of
numerous forms of work into the rigid scheme of contract of service and
contract for services pushes all the atypical forms of work into a large grey
area, very close to illegal work, not to mention the desire to circumvent labour
regulations and the need for such forms of work for the maintenance of the
business or in the interest of the workers. In order to progress from this
problematic and fragmented framework it is necessary to experiment with new
ways of making labour law such as the recent circular no. 43/ 1998 from the
Minister of Labour which recognised the legitimacy of a contractual scheme
such as job-sharing, up until then never experimented with for fear of possible
controversies regarding the exact qualification of this form of working
relationship (remember that part-time is still forbidden under Italian labour
law). The circular demonstrated that it is not necessary to wait for Parliament
to act to regulate new work schemes, but that in some cases, administrative
intervention clarifying the limits and the fundamental rules of the contract is
sufficient.

This does not mean removing the fundamental protection of labour law. But
experimentation with ‘regulated flexibility’ (flessibilita normale) in small
doses can contribute to the removal of some of the obstacles hindering the
regular work market, while offering a favourable climate for the creation of
new employment and for the channelling of supply and demand which, today,
is dispersed and fragmented due to a lack of adequate information and

%2 In this context it is enough underline that the Italian Institute for Statistic (ISTA) has
recently shown that in Italy there are more or less 5 million of irregular workers engaged in
underground economy corresponding to about 23 percent of the Italian workforce.




instruments to evaluate the work-force (see Treu, 1997). From this perspective,
the recent legalisation of temporary work through an agency and the end of the
State’s monopoly of placement are symbolic for the future development of
Italian labour law and, because particularly representative of the Italian
climate, merit a closer look.

The abolishment of the state’s monopoly in employment services and the
legalisation of temporary work through an agency in Italy, between
experimentation and social concertation

It should be pointed out at the outset that the recent legalisation of temporary
work through an agency cannot simply be interpreted as either a process of
deregulation of the Italian labour market or as a new attitude of the Italian
Government faced with a drastic reduction in labour standards. Taking into
consideration the ineffectiveness of regulation on the public employment
service and the conspicuous presence on the Italian labour market of a
sprawling illegal network made up of private agencies and co-operatives
acting as intermediaries, Act no. 196/1997 represents an attempt to re-regulate
a sector which has remained for too long outside the law (Tiraboschi, 1997).
The introduction of temporary work through an agency into our legal system
represents an opportunity to clarify once and for all the difference between the
illegitimate intermediary in the hiring of labour (still illegal under article 1,
Act no. 1369/1960) and legitimate intermediary justified by recent movements
in the labour market and in the organisation of work. The objective of the
Italian Government is to reshape some of the guidelines of labour law to make
them compatible with the ever-increasing economic constraints. The
procedural technique adopted by the Italian legislator is noteworthy.

Act no. 196/1997 reflects the previous agreement between the Government
and the social parties (sec Employment Pact of 24 September 1996 and prior
to that Agreement on the cost of labour of 23 July 1993). The legalisation
process follows a period of indispensable social legitimisation. In fact, as
demonstrated by comparable experience, only social legitimisation can grant a
stable juridical framework and real possibilities for future development in this
area (compare, for example, the French case with the German one).

Naturally, the will to reach social consensus has given way to some (perhaps
excessive) compromises and limitations. But it should be pointed out that this
act is for the most part experimental: after two years of enforcement, article 11
provides for a meeting between the Government and the social parties in order



to introduce, if necessary, corrections and revisions. In any case, the more
contested points are left to the process of collective bargaining. This will
involve the social parties that have the power to implement and effect changes
in the labour regulations, especially to determine when and where temporary
workers can be employed and what percentage they represent of the total
number of workers of the user employer.

1.  Agencies Authorised to Supply Temporary Labour Services

Article 2 of the Act lays down very strictly who is authorised to supply
temporary agency labour. As in France, Germany and other European
countries the supply of labour cannot be performed freely by anyone who
wishes to engage in this area, but is permitted only to an ‘agency’ specifically
authorised by the Ministry of Labour to do so, It is important to point out that
the activity of supplying labour can be performed only by ‘legal persons’ and
not by individuals. These legal persons must be registered as a company on a
special list created by the Ministry of Labour.

Registration as an agency is subject to evidence that the applicant has met
specific requirements:

 the legal form must be that of an enterprise/undertaking (the notion of
enterprise/undertaking includes co-operatives, but additional requirements
make it very difficult to use a co-operative in labour supply. See below);

* the name of the enterprise must include the words ‘enterprise for the supply
of temporary labour’;

* provide capital of not less than 1 billion Italian lire and for the first two years
of activity a guaranteed deposit of 700 million Italian lire; from the third year,
in place of the deposit a bank or insurance guarantee for not less than 5 percent
of the turnover in the previous year, net of the value added tax and in any case
no less that 700 million Italian lire;

» presence of the registered office or branch within the territory of the Italian
State;

* identification of the activity of supply of temporary workers as the sole
business on the hypothesis that ‘mixed enterprises (supply and placement of
workers) can be less easily controlled and more subject to abuses and potential
fraud;

« availability of offices and professional skills appropriate for performance of
activity of supply of labour;




» guarantee that the service is available throughout the national territory and in
not less than four Regions.

Special provisions pertain to the personal qualifications of directors, general
managers and managers:

* absence of criminal convictions: for crimes against the state, crimes against
the public trust or against the public economy, for the crime of association of a
mafia-like character (under article 416-bis of the Penal Code) or of
unpremeditated crimes carrying a penalty of imprisonment for not less than
three years for crimes or misdemeanours under laws aimed at the prevention
of accidents at work or under laws on labour or social security;

* not subject to preventive measures: special surveillance by the police,
interdiction to reside in one or more municipalities other than that of legal or
habitual residence as provided for under Italian law.

Authorisation to supply temporary agency labour may also be granted to a
workers’ co-operative which, in addition to meeting the conditions required
for other companies, must have at least fifty members and, among these, as
financing member, a fund for the development of co-operative; and it must
employ non-partner-employees for a number of days not exceeding one third
of the days of work performed by the co-operative as a whole. In this case,
however, not the worker-partners but only the workers employed by the co-
operative can be supplied by the co-operative as a temporary labour. This
provision is highly controversial since it seems to be in opposition to the
general principle governing workers co-operatives under which priority and
preference in job opportunities are given to partners, not to non-partners.
Authorisation may also be issued to companies directly or indirectly controlled
by the State with the aim of promoting and providing incentives for
employment.

2. The Contract for the Supply of Temporary Workers

The contract for the supply of temporary workers (contratto di fornitura di
lavoro temporaneo) is a commercial contract through which an agency
authorised by the Minister of Labour supplies one or more workers employed
by the agency for either a specific mission or for an indefinite period to be al
the disposition of a firm — or 3 public administration — who benefits from these
workers ‘in order to satisfy the need for temporary work’ (art. 1). This contract
is the pivotal element on which the entire trilateral legal scheme rests in the
sense that it connects the three parties involved directly by identifying the



legal relations between the agency and the user and indirectly by specifying
the kind of work, the duration the remuneration and so on This explains why,
although it is a normal commercial contract the Italian legislation has put a lot
of emphasis on its regulation. The protection of the worker derives from the
regulations which govern the contract and especially from the division of the
rights, the powers, the obligations and the responsibilities between the agency
and the user.

As a general rule, the supply of temporary workers is still forbidden;

 for jobs of ‘low professional content’ identified as such by the national
collective agreement of the industry to which the client organisation belongs,
signed by the ’comparatively representative’ trade union organisations;

* to replace workers exercising the right to strike;

¢ in production units in which, during the previous twelve months, there have
been collective dismissals involving workers assigned to the tasks to which the
temporary labour refers, except in the event that it is to replace absent workers
with the right to retain their job;

* in production units in which there is a suspension of relations or a reduction
in hours with the right to ‘wage integration’ (a kind of unemployment pay)
involving workers employed on the tasks for which the supply of temporary
services is requested;

* to client organisations that do not demonstrate to the Provincial Labour
Office that they have carried out the risk assessment required by Italian law;

» for work that requires special medical surveillance and for particularly
hazardous work identified by decree of the Minister of Labour and Social
Security and issued within sixty days of the present Act taking effect;

* in agriculture and construction temporary work supply contracts can only at
the present time be introduced on an experimental basis following an
agreement on the areas and models of experimentation between the
employers’ organisations and the trade unions ‘comparatively representative’
at the national level.

The law (article ) provides that such a contract can be made:

(1) ‘in cases of replacement of absent workers’. In comparison to Act no.
230/1962 on fixed-term contracts, this is a possibility of using temporary work
through an agency to substitute for absent employees, including those who do
not have the right to maintain their job. Under Act no. 230/1962, the use of
temporary work in the form of fixed-term contracts was allowed only in order
to substitute for workers with the right to maintain their job. If the collective
agreement, legitimised by Act no. 56/1987, allows for the possibility to
establish fixed-term contracts to substitute for those absent without the right to




maintain their job, the type of contract chosen by the user can depend solely
on financial considerations. The business must decide between the inferior
cost of fixed-term contracts and the relevant advantages gained through
agency employment in terms of the quality of service of highly skilled and
well-trained workers.

(2) ‘in cases of a temporary need in an area requiring qualifications not
covered by the firm’s ordinary production organisation’. This offers an
exception to Act 1369 of 23 October 1960 outlawing intermediaries in the
hiring of labour and banning labour-only sub-contracting. Therefore, these
cases must be interpreted in a restrictive sense. In particular, this second case
does not seem to allow for the use of temporary work through an agency in
order to satisfy a boom in production which is not manageable using the
ordinary production organisation. In other words, the concept of a ‘need in
qualifications not covered by the firm’s ordinary production organisation’
must be expressed in an objective sense rather than referring to the skills and
specialisations present in the firm. This interpretation conforms with the
philosophy behind the Act: temporary work through an agency should not be
considered an alternative to regular employment, but constitutes a
complementary instrument. For these reasons one cannot agree with authors
who consider that the new norm allows in principle for a company to
understaff the business, filling gaps with temporary employees. The high cost
of temporary work through agency renders this strategy of HRM irrational
rather than illegal from a juridical point of view;

(3) “in the case provided for in the national collective agreement negotiated for
the industry to which the client organisation belongs and signed by the
comparatively representative trade unions’. Attention should be paid to the
new formula ‘comparatively representative unions’ which reflects the
increasing problem of a number of unions co-existing in the same industry,
equally claiming to represent employees. This formula should empower the
Government and local authorities to select those unions which, in the context
of a specific sector/branch, are more representative than others, in comparative
terms representing (not necessarily organising) more workers than others. It is
unlikely that this legal solution will be able by itself to solve the problem of
union representation. One should add that it is necessary to develop
appropriate legal mechanisms to test in more effective ways the ability of trade
union organisations to represent workers not affiliated with them as well.

The contract for the supply of temporary workers must be in written form, the
worker who provides his/her work to the client organisation is deemed to have
been employed by the latter under an open-ended employment contract, Any



clause intended to limit, even indirectly, the right of the client organisation to
employ the worker at the end of the contract for temporary work is null and
void. Further, a copy of the contract for temporary workers must be sent by the
supplying agency to the Provincial Labour Office responsible for the territory
within ten days of its signing.

3.  The Contract Between the Worker and the Agency

The temporary agency employment contract is the contract by which the
temporary employment agency employs due worker. The worker may be
employed under a fixed-term contract, i.e. for a specified time corresponding
to the duration of the work for the client organisation, The worker may also, at
the discretion of the temporary work agency, be employed on the basis of an
open-ended contract, i.e. for an indeterminate time. Once employed, the
temporary worker is required to carry out his/her activities in the interest and
under the direction and control of the client organisation. The exercise of
disciplinary power still belongs to the agency, on the assumption that the
employment relationship is established between the agency and the worker.
Nevertheless, Act 196/1997 provides that the client/user company shall report
to the agency on possible violation of work duties by the worker for possible
disciplinary action. Commentators have underlined that this solution seems to
be rather complicated, a consequence of the ‘triangular’ arrangement
characteristic of the temporary agency work.

In the case of employment for an indeterminate period, the worker remains at
the disposal of the agency even in periods when he/she is not working for a
client organisation. In this case, the contract between the employee and the
agency shall make provisions for an income guarantee for periods in which no
work is performed (‘availability bonus’). As far as the application of statutory
or collectively agreed employment protection standards is concerned, the
temporary work agency workers are not considered part of the workforce of
the client/user firm, with the exception of health and safety provisions. The
temporary work contract must be in written form and a copy must be given to
the worker within five days of the start of activity with the client organisation.
In absence of a written contract or indication of the start and finish of the job
at the client organisation, the contract for temporary employment converts into
a contract for employment binding the agency for an open-ended period.
However, the stated period of initial assignment may be extended, with the
consent of the worker and in writing, in those cases and for the duration




provided for in the national collective agreements for the category, If the work
continues beyond the specified time, the worker is deemed to have been
employed in an open-ended relationship by the client organisation after the
expiration of the specified time of temporary services. Thus, if the temporary
work continues beyond the term initially agreed upon or subsequently
extended, the worker has the right to an increase of 20% in daily pay for each
day of continuation of the relationship for ten days. This increase is chargeable
to the agency if the continuation of the work has been agreed upon.

Temporary workers must be employed with pay and other terms and
conditions of employment equal to those to which employees at the same level
of the client organisation are entitled. The principle of parity of treatment
between permanent and temporary workers is found in the legislation of many
European countries. However, the collective agreement of the industry to
which the client organisation belongs can identify modalities and criteria for
determination and payment of wages and salaries in relation to the results
achieved in implementing programs agreed upon between the parties or linked
with the economic results of the organisation.

4.  The Legal Statute of Temporary Workers

The great difficulties of providing effective protection of the individual and
the collective rights of groups involved in the supply of temporary work have
consistently paralysed the process of legalising this option. These stem not
from the temporary and intermittent type of work in a user company, but from
the structural and programmatic separation between the (holder of the)
contract and the (real user of the) working relationship. In fact, for the
temporary worker, an employment contract that involves two potential
employers (the agency and the final employer), can mean a contract with ‘no
stated effective employer’ (Siau, 1996, p. 16) or, in any case, with no visible
control over the power and responsibilities connected to the use of a dependent
work force.

A particularly indicative example can be taken from the British experience.
The deep uncertainties shown by the case law with regard to the contract
between the intermittent worker and the temporary work agency, together with
the difficulty of integrating the requisites of continued seniority required by
British legislation, have made labour law to protect dependent employment
relationships substantially irrelevant for the majority of this kind of worker.



There is a real danger that in this and other cases the worker is demoted ‘from
subject of rights to transitory object’ (Ghezzi, 1995, p. 229).

To face up to the danger of masking the real relationships of production and,
consequently, that of a substantial undermining of workers’ rights, the
legislator has introduced a series of corrections to guarantee, although only in
an indirect way, the rights of temporary workers: rigorous selection of those
qualified for the supply of temporary work (art. 2); limitation of the cases of a
legitimate appeal to the supply of temporary work and reference, for the non-
disciplined cases, to the provisions of Act no, 1369/ 1960 that today still
represent the general rule with respect to the qualification of the interposing
phenomena (art. 1, 10); clear and unequivocal division of the responsibilities
and obligations of the assignor and the assignee with regard to the protection
of the health and safety of temporary workers (art. 6, 1), to social security
benefits and contributive and welfare services (art. 9, 1), and to the transfer to
the worker of wages (art. 6, 3), to the damages caused to third parties by
temporary workers during their mission (art. 6, 7), to accident and professional
diseases insurance (art. 9, 2), etc.

Coupled with these ‘indirect’ guarantees of protection of temporary workers’
rights — purely instrumental, most of the time, to safeguard steady work and
full-time employment — is Act no. 196/1997 with some important provisions
for ‘direct’ protection of individual and collective temporary worker’s rights
which can be considered a sort of real ‘statute’ of temporary workers. The
‘duplicity’ — factual, if not juridical because of the negotiated agreement — of
employers with whom the worker has to interact does not allow for an
effective assimilation of the temporary work supplier’s rights with those of the
workers already employed, whether under standard or atypical contracts.
Instead, precise specifications (if possible through the stipulation of a
collective agreement for temporary work agencies’ employees, cf. art. 11, 5)
regarding the active and passive legal position of the worker, both in the
supplier agency and the user enterprise, is required.

A fundamental frame of reference in adjusting the general regulations to the
particularities of this situation should be based on the principle of equal
treatment, or of not distinguishing between permanent workers of the user
enterprise and temporary work suppliers. In the relationship between the
temporary work agency and the user enterprise, the principle of equal
treatment should modify the character of manpower supply as mere
speculation on other people’s work (art. 3, Act no. 1365/1960), and with
regard to the individual worker’s legal position, guarantee a good social
integration of the worker into the collective of the user enterprise. Weighted




according to collective relationships, the principle of equal treatment allows
for the expression of the intermittent work force’s concerns that coincide with
those, usually prevalent in union dynamics, of the permanent personnel either
of the temporary work agency or of the user enterprise, avoiding both the
dangerous phenomenon of social dumping and a polarisation of interests
between different groups of workers present in a given production context.

For these reasons, in spite of the rubric of article 4 that refers to the economic
conditions of the temporary worker, it seems reasonable to assume by equal
treatment not only that which is economic but also normative. In this sense the
social parties have expressed themselves in the 1993 and 1996 Agreements
which provide temporary workers, as evidenced by the same accompanying
report of Bill no. 1918/1996, with ‘conditions of full parity with the employees
of the user company’.

Article 4, para. 2 states, however, that the worker temporarily assigned to a
user enterprise must be ‘paid out a wage not inferior to the one the employees
at the same level of the user enterprise are entitled to receive’, without any
specific referral to remuneration, while article 1, paragraph 5, lett. (c) and
article 3 paragraph 3 lett. (f) require that both the supply contract and in the
temporary work contract specify the place, the working hours, ‘and the
economic and normative remuneration of the working services’, Practically
speaking, several problems emerge, especially with reference to inconsistent
arrangements between the supplier and the user. More problematic is
establishing wage levels for tasks and qualifications that according to die law
that legitimises the resort to temporary labour, presumably do not normally
exist in the enterprise.

In case of open-ended hiring, the temporary work contract has to provide for a
monthly indemnity of availability ‘divisible into hourly shares, and it will have
to be paid by the same supplier enterprise during the periods the worker is
waiting for assignment (art. 4, 3). The indemnity should conform with the
amount agreed upon by the collective agreement and should not be interior to
the minimum fixed by Decree of the Ministry of Labour and Social Security;
in the case of part-time work the amount is proportionally reduced. It is
important to note that the indemnity of availability is characterised as a type of
minimal remuneration due to the worker hired with an open-ended contract. If,
as is the case with short periods of assignment, the remuneration received for
the work effectively carried out in the user enterprise does not reach the
indemnity level, the supplier enterprise is obliged to increase the remuneration
until it equals the indemnity of availability.



Special consideration should be given to die provision in article 3, paragraph 4
according to which the worker ‘has the right to supply his work for the whole
period of assignment, except in the case of not passing the trial period or the
advent of a just cause for withdrawal from the contract’. In fact, in one way,
the right to supply the ‘work ‘for the entire period of the mission represents a
guarantee with respect to possible discriminative practices against the worker,
although it is easy to imagine how in practice the effectiveness of this
provision is greatly weakened because of the relationship of power and
economic interest that exists between worker and agency, on the one hand, and
between the agency and the user enterprise, on the other.

For these reasons it is not correct to state that article 3, paragraph 4 regulates
only the withdrawal for just cause from the contract for fixed-term temporary
work and refers to the general legislation on dismissals in the case of an open-
ended temporary work contract. Just cause for withdrawal, dealt with in article
3, paragraph 4, involves malfunctions which affect the contract for the supply
of temporary work and therefore, primarily, the relationship between the
supplier and the user enterprise. Paradoxically, in the contrary case, the
temporary worker employed under an open-ended contract would be entitled
to complete his mission even in the presence of justified reason (subjective or
objective) for dismissal, although a just cause for withdrawal from the
employment contract is not mandatory. Similarly, the temporary worker, even
if hired with an open-ended contract, should be allowed to withdraw freely
from the employment relationship by giving his/her resignation during the trial
period, even though he/she has received the indemnity of availability in die
waiting period before assignment.

The advent of a cause for the legitimate cancellation of a contract for the
supply of temporary work will obviously also have effect on the temporary
work contract, in the sense that the fortunes of the employment contract are
subordinate to those of the contract which join the temporary work agency and
the user enterprise.

Such a case will imply, as a consequence, the cancellation of the fixed-term
temporary work contract that, by definition, is effective for the length of time
of the work

performed for the user enterprise. There are, however, greater problems
concerning the future of the open-ended temporary work contract, even if in
this case strong doubts as to the logic and systematic nature can be raised
concerning the application of the general legislation of Act no. 604/1966 on
the temporary work contract and the subsequent effects.




This subject deserves attentive analysis (also with reference to problems
connected with disciplinary action) that cannot be developed during a first
consideration of articles 1-11 of Act no. 196/1997. In the following discussion,
it should be remembered that the general legislation concerning dismissals is
structurally unrelated to the open-ended temporary work contract, on the one
hand

because it deals with a form of negotiation not related to article 2094 of the
Civil Code and, on the other hand, because the withdrawal from the contract
with notice is hardly compatible with the assignment period of the worker to
the user enterprise.

The question deserves more attentive consideration because the position
mentioned above in purely problematic terms is a minority position. With
respect to the open-ended temporary work contract, only two premises for
cancellation are admissible, both requiring a just cause for withdrawal from
the employment contract: the mission interruption for a just cause for
withdrawal from the supply contract that reflects (though not automatically, as
in the fixed-term employment contract) its effects on the temporary work
contract, on one hand, and the groundless refusal of a worker in availability to
accept the execution of a mission, on the other.

If these considerations prove to be of merit, one can exclude the existence of
another possibility for the withdrawal from the temporary work contract. It is
not clear, however, what interest a temporary work agency could have in
paying a fixed-term worker ‘in availability’ who, as in this last case, once
having accepted the mission, can then freely determine the cessation of the
contractual obligation through simple notice.

In this matter, the collective agreement for employees of the temporary work
agency (cf. article 11, para. 5) will both regulate the procedures for withdrawal
with notice during the periods of availability of the worker hired with an open-
ended contract prior to the assignment of a certain mission, and categorise the
causes of withdrawal considered justified for the temporary worker’s periods
of assignment, irrespective of the type of contract under which he was hired.
This is the only way, at least in order not to completely ignore the interests of
the temporary work agencies (already reasonably limited), to draw up open-
ended temporary employment contracts. Thinking differently, the
circumvention of the general legislation on dismissals will flow de facto from
the economic choices made by the supplier enterprises that will probably limit
themselves to concluding fixed-term contracts with temporary workers, thus
basically excluding the possibility that these workers benefit from a minimum
income between one mission and another (this has so far come up in Germany



where in contravention to the obligation to hire the temporary worker with an
open-ended contract, practice shows a net predominance of precarious and
temporary contractual relations).

Aimed at limiting, if not completely excluding, the undeniable risks of
‘precariousness’ inherent in the situation of the temporary worker is article 5
of Act no. 196/1997 on professional training of temporary workers, in
harmony with both the 1996 Agreement for work and the general efforts at
reorganising professional training outlined by article 17 of the same Act.
Article 5 of the act sets up a Fund aimed at financing the temporary worker’s
professional training and sustained by the supplier enterprises’ payment of a
contribution equal to 5% of the remuneration paid to such workers. If states in
the collective agreements applicable to the supplier enterprises, the Fund can,
moreover, assign resources to support workers’ incomes ‘in periods of work
shortage’ (art. 5, para. 4), The implementation of this provision is subject to
the issuing of a decree within sixty days from the date when the law goes into
force. At this time it can only be assumed that training will occur in the
periods which elapse between the several work assignments (see Vittore and
Landi, 1997).

With specific reference to professional training as an ‘antidote’ to
precariousness in employment relations, one can only puzzle over the
exclusion of workers with limited professional qualifications from the field of
application of the act. It is surely paradoxical that these workers in particular —
already excluded from the ordinary labour market and, therefore, relegated to
the hidden one — will not be able to benefit from those unique professional
training initiatives mat could contribute to a real elevation out of their
precarious status (Veneziani, 1993, Treu, 1995). Article 5 is perplexing from
the user enterprises’ point of view as well. Within the general context of
articles 1-11 of Act no. 196/1997, Art. 5 does not in fact guarantee the
temporary work agencies any competitive advantage based on the ‘quality’ of
their human resources which time and time again are put at the disposal of the
user enterprises. In fact, temporary workers’ training, as it is organised,
presents itself as a purely coercive measure that does not fulfil a corresponding
interest of the temporary work agency to raise the professional level and
specialisation of its own employees. It must not be forgotten that all those
clauses were intended to limit, even indirectly, the ability of the user enterprise
to hire the worker at the end of contract for the supply of temporary work (art.
1, para, 6 and art. 3, para. 6). Even if this pro-vision is justified with respect to
temporary employment contracts for a specified period, it is unreasonable if
applied to temporary employment contracts for an indefinite period.




Paradoxically, a provision conceived in the interest of temporary workers ends
up being turned against them since it discourages the establishment of stable
relations between user company and workers. A comparison can be made with
Spain and Japan. Spanish and Japanese legislation consent indifferently to
supplier enterprises establishing fixed-term or open-ended employment
relationships with their own temporary workers. In practice, while the Spanish
temporary work agencies have immediately tended towards fixed-term
contracts. Japanese agencies, putting more stress on training and on
investment in human resources, do not hesitate. on the contrary, to hire the
huge majority of temporary workers (more than 80%) for an indefinite period
(cf. Tiraboschi, 1995). It is easy to predict that, since provisions to sustain
employment for an indefinite period are missing, Italian agencies will orient
themselves, as the Spanish do, towards the activation of precarious contracts.

If this is to be the orientation of the Italian supplier enterprises, it will be
particularly difficult to assign to the temporary worker professional training
with a connection between one assignment and another. The lack of juridical
stability in employment relations with the temporary work agency will
probably make the training process of the work force casual and irregular, both
intricate and fragmentary. An analysis of the temporary workers’ union rights
reveals a noted distinction between me relations in a temporary work agency
and those between temporary worker and user enterprise. As far as the forms
of representation of temporary workers within the temporary work agency are
concerned, there are few regulations which establish ad hoc rules or provide
for an adaptation of the general rules to the peculiarities of this case. With the
result — largely taken for granted — that this primary channel of representation
for temporary workers is completely hypothetical and secondary. The
formulation adopted by the Italian legislator on this point is quite limiting: ‘to
the user enterprises’ employees have to apply the union rights stated by Act
no. 300, 20 May 1970 and following modifications’ (art. 7, para. 1). Not only
is any co-ordination missing between the forms of representation of the
temporary work agency’s permanent workers and the temporary workers (for
example using a mechanism of polls division with respect to the creation of a
RSA) and, within this last category, between workers hired with a fixed-term
contract and workers hired with an open-ended contract, but there are also no
minimal directions on how to quantify the work force that is, by definition,
temporary and fluctuating. Italian regulations typically do not give any
consideration to how, concretely, to reconcile the enjoyment of union rights
(both active and passive) with a particular type of work and with the
phenomenon, typical of the professional supply of manpower, of



fragmentation and dispersion of the enterprise collective. The risk is that the
important principle affirmed in article 7, para. 1 will remain a dead letter.

The problem of counting the temporary work agency’s employees emerges,
obviously, with regard to enforcement of the Workers’ Statute. Taking into
consideration the formulation of Act no. 196/1997, it is beyond dispute that
the dimensional

requisites of article 35 of the Statute can also be applied to temporary work
agencies’ employees. With reference to union rights of temporary workers
assigned to a user enterprise, article 7, para. 3 of Act no. 196/1997 does not
hesitate to affirm that ‘the temporary worker, for the whole length of his/her
contract, has the right to exercise within the user enterprise the rights to
freedom and to union activity, and even to participate in the assemblies of the
user enterprises’ employees’. If, however, one tries to align the formal
provision of the act with union practices, it clearly appears that. in this case as
well, the acknowledgement of some rights to the temporary worker runs the
risk of being purely theoretical.

From a comparison of the provisions concerning temporary workers’ rights
included in the national multi-industry Agreement of 20 December 1993 about
the creation of unitary union structures, it is possible to infer that a temporary
worker can rarely satisfy the requisites stated in the agreement necessary to
remain in the enterprise. With particular reference to the delicate question of
the right to stand as a candidate, the collective bargaining at industry level
which came after the national multi-industry Agreement of 20 December
1993, even if slightly different in wording, has substantially confirmed this
interpretation. In C.c.n.l., the eligibility of workers with a fixed-term contract
or rather with a non-open-ended contract, including temporary workers, is
provided for, at least theoretically. But this possibility is generally limited to
the condition that, on the date of the elections, the employment contract is for
a period which is not inferior to 6 months. The right to stand as a candidate is
therefore closed to those workers hired with a contract for a duration inferior
to 6 months, and, in another situation, no device is provided to match the
temporary/precarious employment period with the three-year office as RSU
member.

At the end of the non-open-ended employment contract, the appointed
mandate expires automatically. However, even if one were to assert that these
rules are not applicable by analogy to the temporary labour force, it is, in any
case, true that Italian union procedures have shown a total indifference
towards the mechanisms of representation of the labour force present inside
the company on a merely temporary basis (cf. Tiraboschi, 1996). On this




point, a restrictive interpretation prevails that will lead to the exclusion, at the
root, both of the right to vote and the right to stand as a candidate to the
temporary worker on the presumption that this worker has no contractual
obligations with the user enterprise (some have tried to refute this position
through the valorisation of the existent bargaining connection, insisting on its
application on a theoretical and practical level), And yet, despite some obvious
difficulties, it does not appear that the status of the temporary worker is
radically incompatible with the exercise of the right to vote. At the company
level, the temporary worker must at least be recognised as having the right to
participate in the elections of the representative for workers’ safety since
article 18 of Legislative Decree no. 626/1994 holds that ‘the representative for
safety is elected directly by the workers and chosen among them’, and does
not require that the worker be in a position of legal subordination to the user.
Union rights, according to article 7 of Act no. 196/1997, only attain a
significant degree of efficiency if they apply to the collective interests of the
stable labour force of the user enterprise. User enterprises are required by
Article 7, para. 4 to communicate to the unitary union structure, or to plant-
level union structures and, in their absence, to the territorial trade associations
adherent to the comparatively representative national confederations, the
frequency and the reasons for recourse to temporary work rather than the
supply contract, as well as, every 12 months, the number and the reasons for
the temporary work supply contracts, their length, the number and the
qualification of the workers involved.

As already affirmed elsewhere (Tiraboschi, 1996), in order to resolve the
delicate problem of representation of the temporary work-force’s collective
interests, while avoiding tensions and antagonisms between the precarious
labour force and the steady one, it must be recognised as part of the general
problem of ‘participation’. One cannot but agree with those who, faced with
‘the mutation that (...) the labour factor is undergoing, both in contents and
execution (and in the contractual typologies used)’, presses for ‘a
corresponding process of change and adaptation of union action, in the
exercising of its protective function of workers’ interests (...) and the opening
towards participation models’ (on this point see Carabelli, 1996). With
reference to temporary work through an agency, the search for adequate
channels of communication between the individual and the collectivity cannot
be limited to traditional profiles concerning union rights or the access for
temporary workers to the functions of representation inside the company, but
must reach far beyond, through research and experimentation of new forms of
representation and the merging of these, so to speak, disparate interests.



Deregulation and reform of collective labour relations

In collective labour relations, we cannot speak of a process of deregulation
because this area of labour law is still completely unregulated. New pieces of
legislation are under discussion and soon we will have an act on collective
bargaining and trade union representation. If we look at present practice, it is
not possible to speak even of a process of decentralisation of collective
bargaining. Rather the key issue is the co-ordination between the three levels
of bargaining, inter-confederation, national industry-wide enterprise and plant
level.

In the absence of state regulations, a major contribution to the co-ordination of
the bargaining system came from the tripartite agreement of July 1993. As
agreed in this social pact, the clauses in the national contract governing hiring
and firing practices, job classification, working hours, career paths are to be
negotiated every 4 years, while wage clauses will be renewed every 2 years.
Bargaining will take place at both national and plant level. However, plant
level bargaining takes place only every 4 years and only on issues not already
regulated by the national contract.

This co-ordination supports a trend towards consensual governing of industrial
relations and provides at least de facto a major control of conflicts.

Collective bargaining, supported by new legislation, will probably continue to
be the main instrument in governing industrial relations in the future. It may
be a complement but not a substitute for more or less institutionalised forms of
joint consultation and workers participation. There is still a wide distrust in
Italy regarding participation. Workers, without wishing to create tension and
antagonisms between the stable and the precarious workforce, no longer side
step the problem of participation.

The changes in the workforce press for a corresponding process of change and
adaptation within the union in exercising its function of protecting workers
interest and opening towards participation models. In this respect the hot issue
is the request by the employer associations for lower pay rates in the depressed
area of the south of Italy. While CISL and UIL trade union confederations
have indicated that they are willing to open negotiations on allowing
companies in the south to pay wages below the national minimum rates for a
fixed period, CGIL is strongly opposed.

More recently we have experimented with new kinds of negotiation through
the introduction of area contracts and territorial pact. These contracts and pacts
are broad agreements at local level between companies, trade unions, banks




and local authorities to promote economic development and reduce
unemployment through a high level of flexibility in regulating employment
relationships. The continued control at national level of wages is meant to
regulate competition among employers, in the Italian case it has also been an
instrument of controlling inflation in order to respect the criteria laid down in
Maastricht by the E.U.

Evaluation of current deregulation (driving forces of deregulation)

As far as Iltaly is concerned, all the points indicated in our program apply:
counter-measures against unemployment, pressure from global competition,
international pressure to harmonise regulation. In employer and in some
academic circles there is a strong emphasis on deregulation as an instrument to
revitalise the economy and fight the high level of unemployment. Employment
legislation is seen more and more as an obstacle to the development of the
economy and one of the most important factors that lead to high
unemployment. In my opinion, from a position balancing the advantages of the
free market and the constraints of law, the issue of the deregulation of
employment relations is not only badly posed and misleading but also
historically incorrect.

As a reaction to a new organisation of production methods and circulation of
wealth, employment regulation was not, in fact, a unilateral method of
protection and emancipation of the weaker party of the contract. Not always
supported by values and unified political, economic and social objectives,
right from the very beginning the state’s regulatory intervention in the labour
market never assumed a unidirectional aspect. Beyond the contingent
motivation of each single norm, the regulation of employment assumes
importance right from the beginning not only as part of the traditional
framework of worker protection, but also of those concurrent and certainly no
less important factors like conservation of social peace, rationalisation of the
productive system, regulation of the forms of competition among
entrepreneurs, The product of the legislation of employment relations is
therefore, undoubtedly, not only a distributive right of protection of resources,
but also, at the same time, a right of production, i.e. a discipline of roles and of
the means of production in an industrial society.

For these reason I don’t think it is correct to speak of a crisis in labour law
connected to the recent process of deregulation, In my opinion, labour law is
simply an instrument of regulation of society and of the economy and it can



work or not work. Probably it is more correct to speak of a crisis of a certain
image of labour law, but this is quite different. The emphasis is now not only
on the protection of the weaker party but moreover on the rationalisation of the
productive system. Labour law as an instrument of regulating the way of
working in a capitalistic society is still valid. So we have to find ways to help
labour law work better. In this way the stress is more on ‘derigiditication’,
simplification, and nationalisation than on a mere deregulation and a return to
market rules. In any case the advantage of the free market as regard the
substance of the economy and the fight against unemployment is not at all
clear. No particular proof exists showing that a deregulation of employment
relation can, per se, bring about a reduction in unemployment on an increase in
competitiveness in enterprises. On the contrary, it seems well-illustrated that
the excessive precariousness of employment relations, other than destroying
stable work posts, ends up, in the long run, proving itself to be
counterproductive for the entire productive system by taking away from the
enterprises a qualified and particularly reliable work-force.

From this perspective, what seems to have more importance is not brutal
deregulation but structural policies of employment, access to the system of
credit and to market capital, locally based policies of support of the local
productive and social system, and moreover the rules that discipline
international commerce and relations among different national states. | believe
that the recent deregulation of labour law and the crisis of legality that
characterises Italy, a crisis characterised by the extremely high level of black
market work and an informal economy, cannot be, in any case, explained
merely on the basis of a diffuse wish to escape from regulation considered
invasive and too heavy for the employer. In my opinion it is the recent loss of
state sovereignty over the rules that control the mechanism of production and
transfer of wealth that affect indirectly but in a decisive way the ineffective
discipline of work, So globalisation and internationalisation of the economy
are really the most powerful driving force of the process of deregulation.

In this respect I think that not only national government but also international
institutions like the European Community are not at present capable of
controlling the economic-productive structure, and at the most, limit
themselves to finding palliatives to resist change and contain the effects at the
social level or are reduced to merely taking note of the change in progress. Not
even in large homogeneous areas like the E.C. is there any movement towards
the elaboration of a regulative method of alternative juridical models of the
subordinate employment contract for an indefinite period, Two years ago |
was in a large research group on the transposition in five different countries of




the directives on health and safety at work, and the result of this research
clearly indicated that the process of transposition led to a process of
diversification rather than harmonisation of rules. In reality, even though
changes have occurred in the economic production system, on the regulative
level there is still today strong national resistance to a supra-national project of
re-regulation of the criteria of legitimisation of the acquisition of the value-
added through the work of others. Without any form of supra-national control
| see, at least in Italy, the start of a process-informalisation from contract
toward status. | wonder if the recent changes in the economy will lead us to
abandon the traditional distinction between subordinate workers and the self-
employed in order to arrive at an essential core of imperative regulations and
principles common to all bargaining relationships concerning labour.

The role of labour law in the 21st century: do we need a new concept of
labour law?

The technique adopted by Act no. 196/1997 for the regulation of temporary
work through an agency represents undoubtedly a substantial starting point to
begin a more exhaustive reform of Italian employment law and to provide a
clear regulation of atypical work forms in general. Given the specific legal and
cultural context of Italy, simple deregulation is not possible. On the contrary, it
will be necessary to experiment, as we have said, with doses of ‘regulated-by-
law flexibility’ which contribute to the creation of a climate favouring
employment and to the recovery of the broad areas of black market work. The
Government’s commitment, formally affirmed in agreements with the social
parties, consists in fact in loosening some of Italian labour law’s real rigidities,
but without destructuring the market of steady and full-time labour. Within
this broad context, characterised by specific bonds of economic and social
compatibility, the inevitable problem of redefining the boundary between
independent and dependent work cannot be simplistically — and unrealistically
— achieved by intervention directed at penalising atypical work, the co-
ordinated arrangements and new forms of work organisation. Legislative
intervention to establish a typology for a new bargaining scheme (co-ordinated
work) does not seem relevant either. The market requires flexibility, simple
rules, certainty of the law: a new definition introducing a contractual tertium
genus would do nothing but foster litigation, uncertainties in definition and an
escape into the black economy.



More convincing and realistic is the idea of a Statute of new work which,
pragmatically, would address the problem of new employment forms from the
point of view of protection (and of their remodelling as regards all
employment relations), rather than with a view to the creation of formal
definitions and concepts. The idea should be abandoned of defining and
classifying a contractual reality which rapidly and constantly changes, in order
to arrange, on the contrary, un essential and limited core of imperative rules
and principles (above all with reference to the Constitution) common to all
bargaining relationships concerning labour.

In brief, the Statute should be operative at two separate levels but with the aim
of sustaining each other. On the one hand, we could conceive a voluntary
measure to stimulate certification, in the administrative setting, of the
qualification assigned by the parties to a specific labour relationship; on the
other hand, in order to make such a measure effective, it will be necessary to
move towards a removal of some of the clauses which contribute to promoting
litigation over employment relations and the physical escape into the black
market and the area of atypical employment (as distinguished from the
pathological escape that, in addition to an erosion of labour guarantees, is also
an element of distortion of the competition between enterprises and must
therefore be terminated), outlining a new way of fundamentally reducing the
distinctions under the present norm and most of all the characteristics which,
at the moment, define independent and dependent employment relations. The
mechanism of employment relations certification can reasonably work only if,
in the interim, the game of convenience (for both parties) is made more
balanced. The convenience game is the return of employment relations into a
particular bargaining scheme rather than into a new one, only because it is
convenient for the parties. From this perspective, a Statute of new work could
offer the possibility of modulating and graduating (typologically) the
protection enforceable in every kind of agreement in conformity with the
categories represented by concentric circles which — along with a continuum
of modalities in work execution — extend from the minimum and imperative
protection enforceable for all employment relations, to the guarantees
belonging only to dependent work (protection against dismissals).

The issue of employment relations certification as an answer to the swell of
legal cases on the subject of contract qualification, does not seem to pose any
particular problems, on the condition, obviously, that the bargaining program
ex ante agreed upon by the parties will be respected during the exercise of the
employment relations. In order to foster certification and support the parties’
will, it would be useful, moreover, to distinguish between an area of absolute




incontrovertibility or of public order (in other words, related to the worker’s
fundamental rights), and not at the parties’ disposal under penalty of relations
re-qualification in judicial session, and an area of relative incontrovertibility,
administrated by the collective partners during collective bargaining and/or by
the same individual partners as established by the employment relation but, in
this last case, only before the administrative body qualified for the certification
(wages over minimum, management of career paths, terms of notice,
relationship stability, allowance in case of relationship suspension, working
time modulation, etc.).

More critical, undoubtedly, is the part concerned with the remodelling of
employment protections for which adequate political and social consent can
hardly be realised, but, surprisingly, taboos and ideological difference emerge
anew.

Nevertheless, it is clear that the regulation of atypical work imposes a
rewriting (at least in pan) of the traditional dependent work protections, for the
corresponding normative realignment of social security benefits, an outlining
of a social security regime common to all independent and dependent workers
Which, granting a basic social-insurance tax revenue for all employment
relations, contributes to making less dramatic the qualifying problem of
individual work forms for the social insurance providers as well. An
intervention of mere regulatory nature into atypical work forms, without a
corresponding redefinition of the dependent work statute, will only contribute
to making labour management rules more pervasive, and thus stimulating a
further escape into the hidden economy and a reaction in the form of labour
outsourcing and enterprise relocation.

A serious reform bill cannot, in consequence, ignore this issue. In this
connection, frankly puzzling is the ideological preliminary question
concerning dismissals posed by some political and trade union forces,
referring to a normative and social framework which already provides for
broad forms of evasion of the employment stability rule. Apart from black,
grey, etc. work, nobody can deny, watching developments in the dependent
labour market, for the most part through the legitimate resort to temporary
work typologies, fictitious training contracts (apprenticeship, work-training
contract) and to independent and co-ordinated work contracts where the rules
concerning dismissals are not enforced. Why should we accept this hypocrisy,
if only to not touch on the dismissal issue, instead of following a policy aimed
at effectively re-launching the open-ended labour contract and youth
employment? There is no shortage of ideas about these matters. Apart from the
prohibition of discriminatory dismissals or for illness or maternity, one could



cease enforcing individual dismissals, without impairing the protections of the
adult labour force firmly inserted in a business context (a) for those workers in
their first working experience with an open-ended dependent employment
contract and not over the age of 32; (b) for all new hiring, during the first two
years of work, in provinces where the average yearly rate of unemployment,
according to the broadened ISTAT definition, recorded for the year before the
hiring, reaches the level of at least 3% with reference to the national average
as it results from the same record; (c) for those workers who have less than
two years’ seniority of service with the same employer.

There is no shortage of ideas. What is missing is the capability (the courage?)
of abandoning old schemes and consolidated paradigms which do not
correspond anymore to the reality that we would like to regulate (on this point
see Blanpain, 1998).
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The Challenge of Youth Employment in the
Perspective of School-to-Work Transition”

1. Rethinking the Employment of Young People in the Global Market

In a comparative perspective, access to the labour market on the part of young
people is a complex issue, and for some time now it has attracted the interest
of labour market specialists. In an awareness of this complexity, that is
reflected in the relative lack of convincing proposals, even of an experimental
nature, on the part of the academic community, and labour law scholars in
particular, the analysis put forward in the present paper focuses on certain
aspects of youth employment that are only apparently contradictory, not to say
paradoxical.” These aspects are still in need of in-depth examination, at least in
an international context and in the global workplace perspective, reflecting not
only the various levels of economic and social development,® but also the

“ The present contribution was previously published in Manzella, P., and L. Rustico. 2011.
Productivity, Investment in Human Capital and the Challenge of Youth Employment.
Cambridge: Cambridge Scholars Publishing.

! See, recently, ILO. 2010b. Global Employment Trends for Youth 2010. Geneva: ILO; OECD.
2010. Economic Survey of China: a Labour Market in Transition. Paris: OECD. Among the
other authors, Bell, D.N.F., and D. G. Blanchflower. 2010. “Youth Unemployment: Déja Vu?”
IZA Discussion Paper No. 4705. Bonn: IZA.

2 Or even “deeply ironic”, as argued by the International Labour Organization. 2005a. “Youth
Employment: From a National Challenge to a Global Development Goal”, Background Paper
contributed by the ILO to the G8 Labour and Employment Ministers’ Conference, London,
United Kingdom, 10-11 March 2005.

¥ Since the Industrial Revolution. Lansky, M. 1997. “Child Labour: How the Challenge is
Being met”, International Labour Review 136, No. 2. Malmberg- Heimonen, I., and I.
Jukunen. 2006. “Out of Unemployment? A Comparative Analysis of the Risk and



stage of development of labour law and industrial relations in the various
countries considered in this study. Economists themselves show an increasing
interest in youth employment, and in labour market dynamics more generally,
as confirmed by the 2010 Nobel Prize that has been awarded to three
economists who investigated labour market frictions, namely the imperfect
matching between labour demand and supply.*

The most advanced economies are characterised, in general, by a progressive
raising of the age at which young people enter the labour market, giving rise to
significant social and economic problems in a context of overall ageing of the
population. The high level of academic attainment and well-being is in some
cases accompanied by a significant level of graduate unemployment, together
with difficulties on the part of enterprises in recruiting employees with the
right skills for positions that tend to be rejected by young people among the
local population. The same goes for the management of small or micro
enterprises and for the numerous trades taken up by immigrant workers who
are willing to learn and hand down trades that are essential for the national
economy and that may now be seen as a kind of “endangered species”. On the
other hand, the economies and societies of the developing countries are
characterised by the opposite trend, that may appear to be contradictory or
paradoxical, bringing to mind the early stages of the Industrial Revolution and
the emergence of modern labour law, marked by the large-scale and often
brutal exploitation of the young workforce and by child labour.> Extremely

Opportunities Longer-term Unemployed Immigrant Youth Face when Entering the labour
Market”, Journal of Youth Studies 9, No. 5: 575-592.

* Diamond, P.A., Massachusetts Institute of Technology, Cambridge, MA, USA, Dale T.
Mortensen, Northwestern University, Evanston, IL, USA, Aarhus University, Denmark, and
Christopher A. Pissarides, London School of Economics and Political Science, UK. 2011. The
Prize in Economic Sciences 2010 - Press Release.
http://nobelprize.org/nobel_prizes/economics/laureates/2010/press.html.  Their theory on
markets with search frictions shows how “unemployment, job vacancies, and wages are
affected by regulation and economic policy. This may refer to benefit levels in unemployment
insurance or rules in regard to hiring and firing. In fact, on many markets, buyers and sellers
do not always make contact with one another immediately. This concerns, for example,
employers who are looking for employees and workers who are trying to find jobs. Since the
search process requires time and resources, it creates frictions in the market. On such search
markets, demands of some buyers will not be met, while some sellers cannot sell as much as
they would. Simultaneously, there are both job vacancies and unemployment on the labour
market. One conclusion is that more generous unemployment benefits give rise to higher
unemployment and longer search times”. The theory has been applied to many other areas in
addition to the labour market.

® The phenomenon of child labour exists nonetheless within developed countries as well,
although in a lesser extent.
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high levels of unemployment and underemployment lead to large-scale
migrations towards the most developed regions® that are characterised by a
declining workforce, low birth rates, and an ageing population, giving rise to
the risk of impoverishing the human capital in the country of origin.’

The question of youth employment has therefore become an extremely urgent
matter which should be a priority on the agenda of political decision-makers
and trade union leaders in all the regions of the world, including the most
economically advanced ones. This holds especially true if one considers the
financial downturn that affected the global economies during 2008/2009, with
an impact particularly on younger people. In this connection, significant
developments have been recorded in the countries of the Organisation for
Economic Cooperation and Development (OECD). In these countries,
although the younger age groups are less numerous and more highly educated
than previous generations, there is increasing anxiety about their employment
prospects, reflecting the alarming labour market statistics concerning young
people in various countries, though these indicators are not necessarily the
most appropriate® to explain unemployment (Fig. 1) and in particular long-
term unemployment, among young people (Fig. 2). In addition, the issue of
segmented labour markets or precarious employment, in the sense of work of a
temporary nature and of low quality that is available to young people,’ is of
central importance in the domestic debate in many countries, with an impact
on election campaigns both at national and local level.

® United Nations. 2007. World Youth Report 2007. New York: Department of Economic and
Social Affairs, United Nations.

" Docquier, F. 2006. “Brain Drain and Inequality Across Nation”, IZA Discussion Paper No.
2440. Bonn: 1ZA.

8 See, for instance, Marchand, O. 1999. “Youth Unemployment in OECD Countries: How Can
the Disparities Be Explained?”, OECD Preparing Youth for the 21st Century — The Transition
from Education to the labour Market, Paris: OECD Publishing, pp. 89-100, who argues that
“the unemployment rate becomes less and less appropriate to describe their situation as the
length of time they spent in school increases and the average age at which they start working
increases”. In similar vein, see Rees, A. 1996. “An Essay on Youth Joblessness”, Journal of
Economic Literature 24, No. 2, pp. 613-28, who suggests using the parameter of joblessness
instead of unemployment — undoubtedly more reliable, though not so easy to use in
comparative terms — as the main indicator of youth employment problems.

% Booth, A. L., M. Francesconi, and J. Frank. 2002. “Temporary Jobs: Stepping Stones Or
Dead Ends?”, The Economic Journal 112, No.480. Kalleberg, A. L. 2000. “Non standard
Employment Relations: Part-Time, Temporary and Contract Work”, Annual Review of
Sociology, p. 26.
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Fig. 1. Youth Unemployment (age range 15-24 years) in a Number of OECD Countries
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Fig. 2. Incidence of Long-term Unemployment among Youth (1995-2009)
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The problem of youth unemployment takes a totally different form in other
regions of the world, particularly Sub-Saharan Africa and South Asia, where
the extremely high rates of poverty and low income levels are accompanied by
a strong presence of young people, who account for 80% of the young people
of the world (Fig. 3).

Fig. 3. Half of the Global Youth Population Live in Low-income Countries
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In the African countries, in particular, it is well known'® that youth
unemployment is closely linked with high levels of poverty, reflecting the
apparently contradictory situation in which a low level of demand co-exists
with the highest participation rates for young people in the world, with high
rates of employment in the informal sector, and all the negative consequences
that ensue in terms of unemployment, underemployment, lack of education,
training and vocational skills.

The global dimension of the problem, arising from the irreversible
interdependence between the economies of the world, is reflected in the
migration of young people leaving their country of origin to seek better
training and employment opportunities abroad (at times unsuccessfully) in
what has been called the “battle for brains”** — which led analysts to examine
the possibility of taking countermeasures on a transnational scale.

Significant steps have been taken in this direction by the International Labour
Organization, the United Nations and the World Bank:*? starting from a
comparative study, they have gradually adopted measures to coordinate
employment policies designed for young people. These initiatives, such as the
Youth Employment Programme of the International Labour Organization,
adopt measures of the type implemented in connection with the Employment
Strategy of the European Union since the end of the 1990s, albeit with limited
success. In particular, the approach is that of the Open Method of
Coordination (OMC), consisting of the definition of common guidelines by a
supranational body for the Member States, comparing the measures adopted
by the various countries, providing for a periodic assessment aimed at
identifying best practices, and where possible, their extension to other national
settings (benchmarking).

However, the EU experience, together with the pressures exerted by the global
economy on national systems, highlights the limits of an approach in which
regulatory powers remain in the hands of the nation states, albeit with a certain
amount of transnational coordination (that may be more or less strict), without
calling this traditional function into question. The attention of institutions and
scholars dealing with the legislative implications of economic

1% International Labour Organization. 2006a. Regional Labour Market Trends for Youth:
Africa, ILO Youth Employment Programme, Geneva: ILO.

1 Blanpain, R. 2008. “The End of Labour Law?”, The Global Labour Market. From
Globalization to Flexicurity, eds. Blanpain, R., and M. Tiraboschi, The Hague: Kluwer Law
International.

12 youth Employment Network, Millennium Development, Global Employment Trends for
Youth.




internationalisation is now shifting from the external sphere of state
sovereignty (the soft-law influence of transnational institutions) towards the
internal sphere, concerning the national institutions, the actors in the industrial
relations system, and the nature of regulatory provisions, based on the idea
that in the context of globalisation, effective labour market policies require
profound changes in terms of legal practice and fundamental legal principles.

2. Limits of the “Traditional” Approach to Labour Law and
Shortcomings in Relevant Legislation. Investing in Human Capital
and Increasing Productivity as an Alternative Perspective

When labour law and industrial relations scholars lose sight of the
fundamental issues of labour productivity, investment in human resources, and
the links between education, training and the labour market, then their main
focus is on a formal, conceptual system that is in many cases largely self-
referential. As a result, they can make only a limited contribution to labour
market institutions and the work of the social partners (both national and
international) in their efforts to implement an organic action plan, taking
account of the insights provided by the economic disciplines relating to the
improvement of employment conditions for young people.™®

Accordingly, it is possible to point to a plethora of international measures —
such as the prohibition of child labour,** measures relating to decent and
productive work,™ and the definition of employment contracts as self-
employment or salaried employment®® — that are of great symbolic value but
largely ineffective in terms of their impact on the real economy, both in the

B International Labour Organization. 2010b. Global Employment Trends for Youth 2010.
Geneva: ILO.

 International Labour Organization. 1999. Convention C182, Concerning the Prohibition
and Immediate Action for the Elimination of the Worst Forms of Child Labour. Geneva: ILO.
> See the several references to the concept of a “full, productive and freely chosen
employment” included in the International Labour Organization Recommendations R122,
Employment Policy, 1964; R169, Employment Policy (Supplementary Provisions), 1984;
R195, Human Resources Development, 2004.

16 See the Green Paper released by the European Commission. 2006. Modernising Labour Law
to Meet the Challenges of the 12st Century, COM(2006)708final. Brussels: European
Commission, which puts into question the persistent relevance of such a distinction. For an
outline of the debate developed throughout Europe on the issue see European Commission.
2007. Outcome of the Public Consultation on the Commission’s Green Paper “Modernising
Labour Law to Meet the Challenges of the 21st Century”, SEC(2007)1373. Brussels:
European Commission.



advanced countries (that are characterised by high levels of employment
protection) and in the developing countries (due to the brute force of
circumstances and objective economic conditions).

An important point that could be made in this connection, with all the
necessary provisos, is that employment safeguards and standards that are
imposed in a mechanical way on developing countries may act as a brake on
their economic growth to the benefit of the more developed regions of the
globe which, in the course of their development over the centuries, have
benefited from the implementation of modern labour law. As a result, though
it may appear to be a paradox, bearing in mind the historical role played by
labour law, it could be argued that standards of international competition that
have been set are disadvantageous for enterprises in the less developed
economies.

A paradigmatic case in this connection is that of the countries of East Asia,
that have achieved record growth in recent years with the rapid expansion of
the Chinese economy. Here, as underlined by the report of the International
Labour Organization on Global Employment Trends2010, the key cause of
concern for the future is the development of human capital and labour
productivity and the creation of employment with a high level of vocational
skills.

Further, it is crucial to prepare young people for the future through investment
in their human capital, as low-cost labour will not continue to be the region’s
comparable advantage.*’

The arguments put forward so far should contain all the elements to provide a
general interpretation of the problem of youth employment, as indicated in the
introduction. The analysis is based on a particular interpretation of the concept
of “decent work” that of “employment opportunity”, in the sense of
employability, linked to the development of human capital.*®

Of the four dimensions of the concept, as identified by the International
Labour Organization (security, opportunities, basic workers’ rights and
representation),® this one appears to be the most appropriate in the context of

' See International Labour Organization. 2010a. Global Employment Trends January 2010.
Geneva: ILO.

'8 See 1LO. 2005¢. Resolution Concerning Youth Employment. Geneva: ILO. The concept of
employability “encompasses the skills, knowledge and competencies that enhance a worker’s
ability to secure and retain a job, progress at work and cope with change, secure another job if
he/she so wishes or has been laid off, and enter more easily into the labour market at different
periods of the life cycle”.

91L0. 2006b. World Employment Report 2004/2005. Geneva: ILO, chap. 2: “What society
can achieve is to ensure that the worker has a smoother transition and protection in the form of




the global economy, in that it is the concept that is relevant to all the regions of
the world, regardless of their specific characteristics. Whereas the imbalances
between post-industrial and developing countries mean that it is unlikely that
industrial relations can be coordinated on a global scale for instance in terms
of trade union representation and fundamental rights (such as working hours
and pay), for which it seems difficult to construct a shared platform, also in
consideration of the extremely divergent levels of economic and social
development, the problem of employment opportunities is a matter of common
interest, as we have argued, for all the regions of the world. This includes the
regions where there is a lack of skilled labour, engaged in the “battle for
brains”, and those with a surplus of young people which, in a global
perspective, can transform the dramatic problem of youth unemployment into
an unexpected resource for growth and development.

The argument put forward here is in keeping with the widely supported idea
that the aim of “decent work for all” can only be achieved by raising
productivity.”® Studies on the relationship between productivity and the quality
of employment, in line with the various stages of development that countries
around the globe go through, have highlighted the fact that to achieve
significant results in terms of long-term growth it may be necessary in the
early stages of development to give lower priority to certain factors concerning
quality employment.

In some cases, improvements in productivity may have detrimental effects on
employment quality, especially in relation to fundamental rights. As shown in
recent years by the Chinese experience,? the initial phases of development are
characterised by factors that provide a competitive advantage, even when this
means low labour costs and a lack of attention to labour protection. In these
early stages, employment safeguards consist above all of the mental and
physical qualities required to deal with the “turbulence” encountered on the
way towards economic stability.

security, opportunities, basic workers’ rights and representation, the four main dimensions of
decent work”.

% 1LO. 2006b. World Employment Report 2004/2005. Geneva: ILO. Preface: “Productive
employment is the economic foundation of decent work™.

2! OECD. 2010b. Economic Survey of China: a Labour Market in Transition. Paris: OECD.
Directorate-General for Employment, Social Affairs and Equal Opportunities, European
Commission, The Institute of Population and Labor Economics, and Chinese Academy of
Social Sciences. 2010. New Skills for New Jobs: China and the EU. Shared Labour Market
Experiences to Inform the Harmonious and Sustainable Society of the Future. Brussels:
European Commission.



Employment opportunities become therefore a priority, rather than a feature of
decent work.

Due consideration should be given to the argument that the imposition of strict
employment protection measures in the early stages of development of the
economy may result in the competitive advantage shifting to the more
developed economies, that in an earlier phase went through their own initial
stages of development with low levels of employment safeguards, comparable
to developing countries today.

According to this argument, the introduction of a high level of employment
safeguards would be detrimental to the interests of workers in developing
countries in the global economy.

With a view to considering this argument more fully, and to transfer it to a
global economic context beyond national boundaries, reference may be made
to the classic study Industrial Democracy by Sidney and Beatrice Webb
(1897), in particular as regards their discussion of standard regulations for
labour, with the preferences of individual workers and employers being
subject to a “common rule” in the interest of both parties and the nation as a
whole. The Webbs advocated the introduction of such regulation not through
legislative intervention, but as an alternative to state intervention in
employment relations, by means of a self-regulation of the market, based on
collective bargaining as the essential method. In Industrial Democracy there
are continual references to the regulatory role of collective bargaining, which
is seen not as a mere economic tool for determining labour conditions, but as a
social instrument aimed at furthering the “interests of Industrial Peace”,%* and
promoting “the selection of the most efficient factors of production, whether
capital, brains, or labour”; preventing the deterioration of the “capital stock of
the nation”; stimulating “the invention and adoption of new processes of
manufactures”, while eliminating from the market “incompetent or old-
fashioned employers”, for the purposes of the “nation’s productive efficiency”
or “industrial efficiency”. Just as emblematic are the pages of Industrial
Democracy dedicated to “industrial parasitism”, showing their strong faith in
market self-regulation. On the one hand, they argue, the more extensive and
effective the mechanism of the “common rule”, the greater the proportion of
the population protected from the devastating effects of speculation on the
labour of others, whereas on the other hand, in cases in which minimum
conditions for the use of the labour force are stable and standardised,

2 For this and the following quotations, see Webb, B., and S. Webb. 1897 and 1926.
Industrial Democracy. London: Longmans, respectively p. 218, 703, 751, 724,728, 732, 766-
767, 759, 703.




qualitative standards will tend to improve, both for labour and the system of
production as a whole, thus eliminating from the market parasitic competitors
who survive solely by speculating on the cost of labour.

In considering the fundamental role of labour law in regulating the
competition between enterprises, it is evident that a mechanical and
historically decontextualised application of employment protection measures
would have a negative impact on developing economies and ultimately also on
the workers themselves, who would be expelled from the labour market.”®

The creation of employment opportunities, linked to the improvement of
human capital, may serve as the key objective for the governance of the
intermediate phases of economic development. It may be said that a close
match between an increase in productivity and an increase in decent
employment can be achieved only in the medium to long term. In the
intermediate phases, an increase in productivity, with a shift away from
labour-intensive systems of production, can result in a loss of jobs
(particularly in low-skilled occupations). Investment in human capital in these
circumstances is needed to cope with a fall in employment levels that
accompanies the increase in productivity, enabling workers to acquire the
skills needed for occupational mobility, both internal and external.

3. Global Perspectives for Future Actions

In the context of the global labour market, an interdisciplinary perspective can
turn the apparently insoluble problems of each country into a great opportunity
for development and growth in what is by no means a zero-sum game,
provided that an integrated and cross-disciplinary approach is adopted. As
rightly argued by the International Labour Organization:

The outflow of young migrants to the developed world presents a number of
benefits for both receiving and sending countries. As regards the former, there
is evidence that migrants have only slight negative effects on the wages of
nationals, and tend to pay more taxes than they receive in tax-supported
services. Conversely, little evidence exists that migration leads to a
displacement of nationals in employment. Given the current demographic
change, young immigrants are also likely to become part of the solution to the
employment and welfare problems raised by aging in developed economies.

2 A different argument could be developed for those multinational corporations which settle
in under developed areas only to start activities intended for other markets.



Young migrants can also be a source of funding for development in their
countries of origin. Their remittances help cover family expenses and
investment for job creation. When they return, they bring back human,
financial and social capital, thereby contributing to the development of their
home countries.?

The present paper, summarising the initial findings of a wider research project
currently under way — resulting in a number of conferences and carried out by
the International School of Higher Education in Labour and Industrial
Relations set up by ADAPT (www.adapt.it) — promotes a global approach to
analyse this phenomenon as the possible basis for rethinking institutional
strategies for the labour market, and in particular the role of the actors in the
industrial relations system. This paper will argue that the main limits to the
“traditional” approach to labour law are the result of a “static” conception of
labour markets on a global scale, whereas forward planning, in the sense of a
complete rethinking of the transition and links between education and the
world of work on the part of institutions and the social partners, could provide
a dynamic contribution to achieve a better and more sustainable balance on a
global scale.

For this purpose, it may be useful to adopt a school-to-work transition
perspective, a concept that has until now been relegated to a secondary role by
industrial relations and labour law scholars. This paper considers the reasons
for the lack of attention that an approach of this kind has received. First of all,
employment policies adopted so far have had a merely local and/or national
application, whereas bridging the gap between the wealthiest and the poorest
regions of the world requires a global approach, by strengthening the link
between education and training, on the one hand, and the labour market, on the
other. The school-to-work transition perspective, applied to industrial relations
and labour law, seems particularly well suited to develop more effective
policies and policy evaluation tools.

This approach makes it possible to actively involve the various actors dealing
with productivity issues, investment in human capital, youth unemployment
and underemployment. When applying the school-to-work transition concept
to the legal and industrial relations methods in a comparative framework, it
becomes clear that human capital improvement, work productivity and
effective measures to deal with the problem of youth employment can be

# International Labour Organization. 2005a. “Youth Employment: From a National Challenge
to a Global Development Goal”, Background Paper contributed by the ILO to the G8 Labour
and Employment Ministers’ Conference, London, United Kingdom, 10-11 March 2005.
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achieved only if policies are designed to cover the period before entering the
labour market, i.e. the education and training phase. In general, labour market
policies focus mainly on a given labour force, preventing the solution of the
structural problems of youth employment, and particularly their impact on the
gap between wealthy and poor regions. On the other hand, a method enabling
us to tackle such problems at an earlier stage, dealing with how to design
education and training to respond to the demands of the global labour market,
might contribute to solutions for the governance of international flows of
labour.

This strand of research will only develop its full potential if it succeeds in
adopting a holistic vision linking the worlds of education and employment,
moving beyond a traditional conception of labour law provisions and
industrial relations, and education and training systems, that have until now
been considered as two separate spheres, to be studied by specialised research
groups who are separate from and not in communication with each other. A
modern vision of the relations between education and training on the one hand,
and socio-economic development on the other, leads to the development of
policies and programmes that take account not only of the demand for labour,
but also of the quality of the labour supply.

It is only by means of integration between education and training, and the
world of work, that it will be possible to deal in global and pragmatic terms
with the problem of youth employment and promote a balanced development
of human capital in all the regions of the world. It is undoubtedly the case that
the availability of adequate education and vocational training is a key factor in
the allocation of resources on the part of investors, and as a result of the
quality of employment. Investors do not set up businesses of “good quality”
(i.e. not aiming merely to exploit low-cost labour) in regions where there is a
lack of personnel with the skills required to run the business. This means that
the response to the problem of youth employment must be based on the
construction of a system of education and vocational training. These are the
real investment assets that generate income, productivity, development, social
mobility and, last but not least, decent work.

In the new economy, the main source of the wealth of nations is their
endowment with human capital. Indeed, human capital is the key factor for
growth and development, and the engine for change. Compared to the
European countries and the other western nations with a rapidly ageing
population, developing countries and some of the poorest economies in the
world are endowed with vast wealth. Therefore, in order to avoid wasting this
precious resource, it is necessary to go well beyond a legal regulation that may



or may not produce results, undertaking a reform of education and training
systems on a global scale that should be entrusted to the social partners. This
appears to be possible only if we are prepared to rethink the role and functions
of industrial relations, in order to make a contribution to the true
modernisation of education and training, closing the traditional gap between
school and work.

In this connection, the report by the International Labour Organization on
Global Employment Trends for Youth, published in 2010%° provides
supporting evidence for this argument. In this report, the ILO underlined that
the indicators for youth employment currently available are sufficient to
provide an analytical framework on the condition of young people on the
labour market in the various regions of the world. In the words of the Report:

for further expansion of the youth employment knowledge base, the need is
not one of developing new indicators, but rather finding a way to make use of
the indicators that already exist (labour force participation rates, employment
ratios, unemployment rates, employment by status and sector, long-term
unemployment, underemployment, hours of work and poverty).

4. A Different Legal, Institutional and Industrial Relations Perspective:
Forward Planning and the School-to-work Transition Based on a
Modern Conception of Education and Vocational Training

Recent studies have shown that in the debate on deregulation, following on
from major developments in the English-speaking countries and from the
authoritative recommendations over the past decade of the OECD,?® there is a
tendency to confuse employment policies and labour policies that are taken to

% 1LO. 2005b. Resolution on Decent Work for Youth in Africa and the ILO Response,
Document GB289/5. Geneva: ILO.

% Relying upon the Job Studies started since1992 — which tended to show a relationship
between high levels of unemployment and high standards of work protection — the OECD has
set up an action programme (JobStrategy), addressed to governments and social partners,
founded on ten recommendations. Among those, particular reference should be made to the
labour market deregulation for purposes of job creation. Along with the yearly Employment
Outlooks, see OECD. 1994. The OECD Job Study: Evidence and Explanations, Paris: OECD.
See also OECD. 1997. Implementing the OECD Jobs Strategy: Lessons from Member
Countries. Paris: OECD, and OECD. 1999b. Implementing the OECD Job Strategy: Assessing
Performance and Policy. Paris: OECD.




be one and the same thing.”’ Once the two concepts are confused, there
appears to be an inevitable connection between high levels of unemployment
(especially youth unemployment) and labour protection. In the same vein,
simplistic claims are made that the opposite is also the case: lower
unemployment levels in the United States, the United Kingdom, Australia and
New Zealand are usually explained in the light of neo-liberal ideas.

The expressions “employment policies” and “labour policies” actually refer to
two profoundly different concepts. Employment policies are intended to
increase employment levels in a given socio-economic system, and to achieve
this objective, they operate at another level in relation to the regulation of
labour, by means of measures such as tax and contributions relief, credit and
capital markets, investment in infrastructure, the reform of public spending
and, of particular interest for the present study, investment in human capital
and the modernisation of education and training systems.

Labour policies, on the other hand, are intended to promote jobs for certain
groups (the long-term unemployed, those not in employment, workers lacking
the skills required by the market, immigrants, women, young people) by
means of employment services, schemes providing for alternation between
training and work, the elimination of barriers to access to and exit from the
labour market, as well as the various kinds of job creation mentioned above.
As a result, they only have a marginal impact on total employment levels,
while producing more significant effects on the duration and above all on the
distribution of unemployment among different groups.

The most recent empirical studies have provided econometric evidence
showing the lack of a clear correlation, in terms of cause and effect, between
levels of employment protection and levels of unemployment. The OECD,®
which over the past decade has advocated a neo-liberal approach to labour
market policy, has come to the same conclusion that many researchers have
also reached® in that the regulation of employment relations and the
introduction of greater flexibility in the regulation of the workforce can, in the
best possible case, contribute to creating the preconditions required to make
employment policy effective.

2 Biagi, M., and M. Tiraboschi. 2000. “The Role of Labour Law in Job Creation Policies: an
Italian Perspective”, Job Creation and Labour Law, ed. Biagi, M., The Hague: Kluwer Law
International, 179-193.

% OECD. 1999b. Implementing the OECD Job Strategy: Assessing Performance and Policy.
Paris: OECD, especially chapter 2: Employment Protection and Labour Market Performance.
» Regini, M., and G. Esping-Andersen. “The Effects of Labour Market De- regulation on
Unemployment. A Critical Review of the Different Research Approaches and of Empirical
Evidence”, paper presented to the European Commission, Brussels, Belgium, 1998.



The outcome of the current debate on deregulation is that it would be pointless
to sacrifice labour law on the altar of employment. It would prove ineffective
to assign to labour policy in the strict sense an ambitious role that it is well
beyond its scope, especially with reference to the creation of new employment
of good quality.

Rather, the route to be taken, also in relation to future research, is that of the
modernisation and rethinking of labour law legislation, adopting a less
formalistic approach, and assigning a larger role to industrial relations in order
to provide a structural solution to the problem of youth unemployment.*

It would appear to be far more important to undertake the reform of education
and vocational training, and to improve the functioning of the bodies intended
to promote the employability of young people, by means of networks, whether
formal or informal, between international and local institutions, educational
and training bodies, employers’ associations, undertakings or trade unions. In
this connection particular attention needs to be paid to the alternation of
periods of school and work, and especially apprenticeship schemes,*! as well
as institutional mechanisms aimed at promoting the placement of students and
the transition from education to employment. As shown in the German and
Japanese experience, “labor market programmes come and go. Institutions

develop, adapt and, for the most, endure”.*®

% Such an argument appears to be in line with the recent statements developed by the
International Labour Organization, which draw a distinction between “good” and “bad” labour
market institutions for the purposes of social development: Berg, J., and D. Kucera. 2007. In
Defence of Labour Market Institutions: Cultivating Justice in the Developing World. Geneva:
ILO.

*! In the sense of programmes combining vocational education with enterprise-based training.
See Axmann, M. 2004. “Facilitating Labour Market Entry for Youth through Enterprise-Based
Schemes in Vocational Education and Training and Skills Development”, SEED Working
Paper No. 48. Geneva: ILO, 8§ XII. At a European level, the importance of apprenticeship for
youth employability has been highlighted also by the European Parliament; see European
Parliament. 2010. “Report on Promoting Youth Access to the Labour Market, Strengthening
Trainee, Internship and Apprenticeship Status (2009/2221(INI))” Committee on Employment
and Social Affairs.

%2 See Ryan, P. 2001. “The School-to-work Transition: a Cross-national Perspective”, Journal
of Economic Literature 39, No. 1: 34-92. With regard to apprenticeships in Germany and
school and university placement services in Japan, Ryan rightly notes that “those institutions
have allowed Germany and Japan to avoid mass labour market programs and to concentrate
instead on institutional development improving general education, vocational preparation and
job placement, and making it easier for low achievers to participate. Although Japanese and
German transition institutions have come under strain, they have adapted well and they
continue — thus far at least — to function largely intact”. For updated sources about Japan, see
the Japan Institute for Labour Policy and Training www.jil.go.jp/english/reports/jilpt_01.html.



http://www.jil.go.jp/english/reports/jilpt_01.html.

Once again, this strengthens the argument about human capital, which has so
far been assigned a marginal role both by employment protection measures
and by incentive measures.*® The failure of job creation schemes and of
employment protection measures based on non-negotiable conditions to
produce the desired results provides reason to conceive the global governance
of youth employment in a perspective of productivity and workforce
employability.

It is therefore of considerable importance to identify regulatory techniques that
are innovative both in terms of method and content. From the point of view of
method, there is a need to recognise the limits of traditional techniques
imposing norms from outside the employment relationship, that are not
necessarily taking account of all the interests of the parties, nor of keeping up
to date with changes taking place, and as a result they may not be capable of
generating truly effective solutions. The need for “tailor-made regulations”
should also be taken into account, especially for those categories of workers
who “fall outside the pattern of the traditional employment relationship in a
strict sense”.® In this connection, more fluid and negotiated regulatory
processes based on the active participation of the labour market actors might
well be better suited to achieve greater policy coordination, that is essential in
dealing with the issue of youth employment, which is of vital importance for
every state and region of the world, since no region is immune from external
pressures.

However, in terms of content, there is a need to focus more closely on the
objectives of the policies to adopt, focusing on the areas where incisive action
is required to deal with the structural problems that prevent the qualitative and
quantitative growth of youth employment. These elements, in line with the
role assigned to productivity as the key to decent work, may be linked to two
principles: employability and stability. The first means that the individual is
capable of playing a role on the labour market thanks to adequate cultural,
vocational and social skills, dealing in a confident manner with transitional

Among the others, see Hisashi, T. O., K. Koichiro, I. Koh, H. Park, K. Reiko, S. Tomoki.
2010. “The Labour Issue of Youth: Looking Back over 20 Years”, The Japanese Journal of
Labour Studies, No0.602. For Germany, see Bundesministerium fir Wirtschaft und
Technologie. 2010. Nationaler Paktfir Ausbildungund Fachkréftenachwuchs in Deutschland
2010 — 2014. Berlin: BMWi.

% United Nations. 2005b. The Economic report on Africa 2005 — Meeting the Challenge of
Unemployment and Poverty. Addis Ababa: Economic Commission for Africa.

¥ Weiss, M. “Realising Decent Work in Africa”, Keynote Speech at the Opening Ceremony
of the Fifth African Regi